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IT HAS OFTEN BEEN 
stated that India is a secular 
state. This study sets out to 
show that this assumption is 
not borne ont by the Consti- 
tution of India. The author, 
who is Lecturer in Political 
Science at the University of 
Delhi, first discusses the 
meaning of the concept of 
the secular state and how the 
concept has been applied to 
state-church relations in other 
countries, notably the U.S.A., 
and with what results. 

Then the various articles of 
the Constitution of India 
dealing with individual and 
corporate religious freedom, 
non-discrimination, social 
reform legislation and cow 
protection are considered in 
detail and the way they have 
been interpreted by the 
Supreme Court and various 
State High Courts. The result 
is to reveal in no uncertain 
terms that India is not a 
secular state but ought rather 
to be called a ‘jurisdictionalis¢? 
State, in that of mecessity it 
controls and regulates the 
affairs of all religions but 
Bives precedence to none. 
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Preface 


This is a study of an aspect of the nature of the state in India. It attempts 
to answer the question whether the Constitution of India establishes 
a secular state and concludes that it does not. The state in India, it 
is argued here, is what is known as a ‘jurisdictionalist state’ which 
is distinctly distinguishable from a secular state and which is more 
suited to the Indian situation. Originally a thesis completed in 1958 
and approved by the University of Delhi in 1959 for the award of the 
degree of Doctor of Philosophy, it has now been revised and brought 
up to date in the light of the comments which were received from some 
scholars and of the subsequent relevant developments. The conclusions, 
however, remain the same. 

While interpreting the relevant articles in the Constitution of India, 
I have followed the rule generalia specialibus non derogant (a general 
act is to be construed as not repealing a particular one, that is, one 
directed towards a specific object or a special class of objects). In 
accordance with this rule, article 14 of the Constitution of India, 
which deals with equality before the law and equal protection of laws, 
has not been taken into account. Article 15 which deals with religious 
non-discrimination is more specific. Similarly, a few other provisions 
of the Constitution have not been dealt with, 

The term ‘communal’ has acquired a special meaning in India. The 
nearest equivalent in Western terminology is the term ‘sectarian’. 
Similarly, the term ‘community’ generally carries the same meaning 
as the terms ‘sect’ or ‘church’. The term when used with reference 
to India is to be understood accordingly. 

Dr Donald E. Smith’s India As A Secular State (New Jersey, Princeton 
University Press, 1963) appeared after this study had gone to the 
press. Dr Smith had read the typescript of this study as it originally 
stood and has disagreed with its main conclusions, i.e., India is not 
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and cannot be a sccular state. The reasons for his disagreement are 
that (1) this study proceeds from ‘too narrow’ a definition of the 
secular state inasmuch as it ‘equates’ ‘secular state’ with ‘separation of 
state and religion’ which constitutes just one of the three ‘distinct’ 
components of his definition of the secular state, the other two being 
‘religious freedom’ and ‘citizenship’ unrelated to religion and (2) 
because ‘it takes too static a view of Hindu religion’ which, according 
to him ‘has the potentiality for much greater organizational develop- 
ment’. I have given this criticism my utmost consideration but am 
still of the view that ‘secular state’ and ‘separation of state and religion’ 
mean one and the same thing and that they can be rightly equated. 
In fact, it appears that Dr Smith has also equated them on page three 
of his work. Moreover, it will become evident from this study that 
the three components are really not distinct but the component 
‘separation of state and religion’ implies the other two. My con- 
clusion that India cannot be a secular state is in the context of the 
present social circumstances, a fact which was clearly stated in the 
typescript, and not in terms of potentialities, though I am still of the 
view that even if the management of Hindu religious institutions 
by their trustees improves, it will still not be possible to have a 
secular state in India because Hinduism will still not ‘be organized. 
Dr Smith’s work has therefore not necessitated any changes in this 
study. 

This work is seeing the light of day a decade after it was begun and 
half a decade after it was completed as a doctoral dissertation. During 
these years many persons have been interested in this in one form or 
the other. The list of acknowledgements is therefore long and in 
many cases does not represent the old situations because of the changes 
in the stations of several Persons associated with it. First, I am highly 
indebted to Dr C. J. Chacko, formerly Professor and Head of the 


Department of Political Science, University of Delhi, under whose 


guidance this work was completed. His interest and encouragement 


were a great source of inspiration to me. I have had the benefit of 
constructive criticism from Professor Harnam Singh, now Head of 


the same Department; Dr. R. Dwarkadas, formerly Reader in the 
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Department; Dr J. S. Bains, Reader in the Deparment, for which I 
am thankful to them. My thanks are also due to Mr. Chanan Singh, 
Parliamentary Secretary to the Office of the Prime Minister of Kenya; 
Professor R. A. Schermerhorn, Western Reserve University; Professor 
T. L. Shay, Wilmett University; and Dr M. V. Pylee, Director, 
Administrative Staff College, Hyderabad. They were kind enough 
to read through the typescript and their suggestions undoubtedly 
improved the revised draft. A young scholar, Miss Sheila Krishna- 
swamy, my student, patiently corrected the revised typescript and 
also pointed out a few omissions, for which my thanks are due to 
her. I feel indebted to Professor I. P. Desai, Baroda University; Dr 
Amba Prasad, Principal Deshbandhu College, New Delhi; Professor 
Daya Kishan, Jaipur University; Dr M. L. Sharma, Lecturer, Punjab 
University; Mr E. D. Jakeyo, formerly Lecturer in Swahili, University 
of Delhi; Mr K. L. Sennik of Nairobi; and Mr O.P. Schgal of the 
Ministry of Education, Government of India; all of whom took an 
interest in this work in various ways. My thanks are further due 
to the National Christian Council, Nagpur, for the useful literature 
they supplied and to the staff of the Parliament Library, New Delhi, 
and the Delhi University Library (in particular to Mr K. L. Kaul) 
for their cooperation and timely assistance. Lastly, but not least, my 
heartfelt thanks are due to my wife without whose cooperation and 
encouragement it would have been extremely difficult for me to 
complete this work. She also gave me valuable assistance in the 
collection of materials. 
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January, 1964 
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Part One 


I 


Introduction 


HE CONCEPT OF THE SECULAR STATE ASSUMED 
| great importance in India immediately after the country 
achieved Independence on 15 August, 1947, though some 
speculation in that direction had already started as carly as 1944. 
What kind of state was free India to become? Would the 
polity to be established under the new Constitution treat various 
religions equally, providing freedom of worship for all commu- 
nities? Might not the dominant community so frame the 
Constitution of free India as to monopolize privileges to the 
disadvantage of minority communities? Was the newly-created 
state to be identified with any particular religion? 

These were some of the questions which were agitating the 
minds of the people. This was quite understandable because free 
India, unfortunately, had a painful birth. The relations between 
the Hindu majority and the Muslim minority had been 
spoiled because of the infusion of religious fanaticism into 
political affairs by the Muslim League, resulting in the partition 
of the country, bloodshed and riots between the two com- 
munities and the displacement of millions of people from both 
communities. be 

Happily, however, in India a strong body of opinion gradually 
emerged which stressed that whatever the past, free India should 
havea fresh start. It was stressed that the state in free India should 
be such as would not discriminate against any community but 
wouldtreatthem allequally. This body of opinion gained strength 
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as time passed, and the establishment of such a state became the 
avowed objective of the Indian people. 

In Pakistan things took a different turn. Unlike the Indian 
National Congress which was not a communal organization 
and was open to all Indians irrespective of their religion, the 
Muslim League was a communal body open only to the 
Muslims. It had always professed to represent only the Muslims, 
and its avowed aim had been to create a Muslim state. There- 
fore, when several years after her creation Pakistan was able 
to have a Constitution, which has since been already abrogated, 
she was declared by the Constitution to be an ‘Islamic Republic’. 
The Constitution discriminated in favour of Islam which was 
made the official religion. Only a Muslim could be the President 
of the Republic. Even the present government is wedded to 
Islam in very many ways. 

The Constitution of free India came into force on 26 January, 
1950. As the Preamble declared, the people of India solemnly re- 
solved to constitute India into a Sovereign Democratic Republic, 
and to secure for all its citizens justice, social, economic and politi- 
cal; liberty of thought, expression, belief, faith ana worship; 
equality before law and of opportunity; and to promote among 
the citizens of the country fraternity, assuring the dignity of the 
individual and the unity of the nation. Some of the main provi- 
sions of the Constitution, in the chapter on Fundamental Rights 
guaranteed, subject to public order, morality and health, to all 
citizens freedom of conscience and the right freely to profess, prac- 
tise and propagate religion. Untouchability, the age-old scourge 
of India, was abolished and its practice in any form forbidden. 
The enforcement of disability arising out of untouchability was 
made an offence punishable in accordance with law. Because of 
the incorporation of these and certain other similar provisions in 
the Constitution, India was acclaimed as a secular state by her 
political leaders and by other persons from all walks of life.t Since 
then there prevails an almost universal belief that the Constitution 


x. See Appendix 1. 
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has ‘established a secular state. Political leaders, journalists and 
textbook writers, teachers of political science and other sections 
of the Indian intelligentsia stress again and again, that India is 
asecular state. 

It is, however, argued in this study that the state as established 
under the present Constitution of India is not secular and to 
describe it as such is to misuse the term. The term ‘secular 
State’, it is necessary to remark, is a much abused term even 
outside India and has been often employed where it has had 
no application. It has been used to describe the state in ancient 
Israel which was actually a classic example of a theocracy. 
The state in the Roman Empire, before the advent of Chris- 
tianity, has also been so described without regard to the fact 
that the Roman Emperor was not only the Head of 'the state 
but was also the High Priest of the realm. The concept of the 
secular state had not then even been propounded. Similarly, the 
state in the Middle Ages and the nation-states which emerged 
after the Reformation, and where the rule cuius regio, eius religio 
prevailed, have also been described as secular states. During 
those times, the concept had no doubt been propounded but no 


state baséd on the concept had yet been established. 

It is therefore not surprising that India was styled a secular 
state when actually it was a state where the various religions 
had been placed on an equal footing and where citizens were 
guaranteed, subject to a few limitations, the right to profess 
any religion. It was not realized that the placing of various 
religions on a basis of equality or the guaranteeing of reli- 
gious freedom to the individual is not by itself a conclusive 
test of a secular state. In a secular state the individual is, 
of course, free to profess any religion. But the reverse is not 
necessarily true. It is well known that a large degree of reli- 
gious freedom for the individual has been reached in Great 
Britain. Yet, as Professor Ernest Barker has remarked, she is not 
a ‘purely secular’ state.? Similarly, the placing of the various 


1. Sir Ernest Barker, Principles of Social and Political Theory, p. 77, footnote 1. 
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religions on a basis of equality is, as will become clear during the 
course of discussion, by itself not essential to the secular state. 

The secularization of the state has far mote vital implications 
than the mere placing of the various religions at par or the 
guaranteeing of religious freedom to the individual. 

The fathers of the Indian Republic had in view a state where 
citizens were to be free to profess any religion. and where the 
various religions were to exist on a basis of equality. This is the 
clear impression one gets after carefully perusing the Constituent 
Assembly debates on the subject. They incorporated these ideals 
in the Constitution of India to a large extent and at least at the 
time of the framing and the promulgation of the Constitution, 
some of the representatives of the minorities expressed complete 
satisfaction with the way the matter had been settled, Thus, a 
Christian member remarked in the Constituent Assembly: ‘I feel 
at this juncture that itis my bounden duty to express my gratitude 
in the highest form possible... for the highly satisfactory and equit- 
able manner in which these rights have been meted out to the 
minorities by the majority party. I feel sure, Sir, that it is this satis- 
factory and equitable deal that will make the minorities cling to 
the majority through thick as well as thin.” Another Christian 
member of the Constituent Assembly in a statement made at 
Leeds in 1949, after a meeting with the Pope, said that the Pope 
was satisfied with ‘the guarantees and safeguards given to the 
Indian Christian community’ and that the Govérnment of India 
was maintaining a ‘completely tolerant attitude towards the 
Christian population’ 2 Similarly, a Parsi member said in the 
Constituent Assembly: ‘I am really thankful to the majority 
community for the manner in which they have dealt with the 
minority question and I must say that there should be no com- 
plaint from any quarter in this respect. ? 

Apart from these expressions of satisfaction by the members of 
1. CAD VII 260-1. 


2. HT (10 April 1949) p. 8. 
3. CAD VII 267. 
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the Constituent Assembly belonging to minority communities, 
tributes have also come from other varied quarters during the 
course of time. Thus, to quote a few, The Times, London, com- 
mented editorially in 1949 that ‘the ideal of the secular,religiously 
neutral State, for which Mr Nehru and his colleagues stand, has 
been notably fortified’. The Egyptian Journalists’ Goodwill 
Mission which visited India in 1949 in a statement at the time ofits 
departure said: ‘We were very much touched by the complete 
absence of any communal feeling anywhere...’ * Above all, King 
Saud of Arabia who visited India in 1955 declared at a function 
held in his honour: ‘I desire now at the conclusion of my visit 
to India to say to my Muslim brethren all over the world with 
great satisfaction that the fate of the Indian Muslims isin safe hands. 
Notonly wasIassured ofthat by the Vice-President ofthe Republic 
and your leader, the Prime Minister, and many other responsible 
Hindu leaders but this assurance has been corroborated by 
all Muslim leaders whom I met. Mr Nehru, I was consistently 
being assured by Muslims of all walks of life, is bravely and deter- 
minedly executing a wise policy of affection and neighbourliness 
to all Indians irrespective of creed. The huge Muslim minority is 
necessarily receiving the greater benefits of his wise and noble 


efforts.’ 


But amidst these tributes, voices metimes r: 
by members of the minority communities expressing dissatisfac- 


tion with their situation. The All India Muslim Convention held 
in New Delhi in June 1961, alleged that the minorities in India 
Were not being given a fair deal. The President of the Convention 
in his address declared that, whatever be the constitutional 
guarantees, the Muslims in reality do not find ‘their life, honour 
and property safe’. He further alleged that the Muslims in India 
Were being treated as ‘second-class citizens’ and that there was a 
systematic discrimination against them in matters of recruitment 


have been also sometimes raised 


1. HT (19 February 1949) p-9- 
2. HT (4 April 1949) p- 8- ; 

3. HT(11 December 1955) P- 5- 

4. The Statesman, New Delhi (r1June 1961) p- 1- 
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to government services, commerce and other non-governmental 
avenues of employment. They were treated as suspects, 
criminals and traitors and were generally considered not worthy 
of holding any position of trust and responsibility. 

While it is necessary that legitimate grievances of the minorities 
should be removed as far as possible, the accusations made at the 
Muslim Convention were certainly not true. It is surprising that 
the Convention levelled such accusations when it is a matter of 
common knowledge that the Muslim citizens of India occupy 
some of the highest offices of the State. Even such a disinterested 
observer as Mr Chester Bowles, who has been U.S. Ambassador 
to India twice, has said that one of the greatest achievements of 
Mr Jawaharlal Nehru is the creation ofa state ‘in which the forty- 
five million Muslims who chose not to go to Pakistan may live 
peacefully and worship as they please. Two of the most important 
Cabinet posts, including the Ministry of Education, have been 
filled by Muslims and hundreds of other Muslims hold important 
positions throughout the Government’. India’s representative 
during the debates in the Security Council in 1957 quoted some 
facts in this connexion. According to him, for a considerable time 
the head of the Civil Service in India was a distinguished Muslim 
who resigned from his post for reasons of health. Though there 
were few commissions to the Indian Armed Forces, twenty-seven 
Muslims were commissioned between the years 1953 and 1956. 
There were, according to him, plenty of Muslims holding 
comparatively high offices in the Indian Air Force A Muslim 
has already become the Vice-President of India. 

In the face of these tributes and the official denials of any 
discrimination which are substantiated by facts and figures, it is 
difficult not to think the allegations levelled by the Muslim Con- 
vention grossly exaggerated. However, it is true that normally 
an overwhelming majority, by virtue of its sheer numbers, comes 
to occupy a superior position. The Roman Catholic Church in 
an official publication has stated the position bluntly. It says: 


1. Chester Bowles, Ambassador’ s Report, p- 62, 
2. HT (10 February 1957) p.6, 
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‘Historically and socially, it is absurd to consider all religions 
equal in all countries... It would be strange if a religion professed 
by 1,000,000 peopleshould be judged equal to another professed by 
40,000,000. In all manifestations of social and political life, the 
equalitarianism of religions and cults is an absurdity.’ We find 
this statement vindicated by the actual position of minorities in 
various countries, whatever the constitutional guarantees may be. 
How this problem works out in actual fact will be discussed sub- 
sequently, Here it is sufficient to remark that even in the U.S.A., 
which is one of the foremost countries in the matter of religious 
freedom not only among Western Christendom but throughout 
the world, there exists discrimination against religious minorities 
suchas the Roman Catholics and the Jews who are ‘severely handi- 
capped’ in many ways. The state in the U.S.A. is in practice in- 
clined, as will become apparent, towards the religion professed by 
the majority of her people, Christianity, as against other religions. 
Within Christianity, it is inclined towards Protestantism which is 
professed by the majority of the Christian population of the 
U.S.A. At the social level organizations such as the ‘Order of the 
Star-Spangled Banner’, ‘American Protective Association’ and 
Ku-Klux-Klan’ have been active in various times in American 
history with the avowed object of keeping the governmental con- 
trol in the hands of ‘100% ‘Americans’, that is, white Protestants. 
The Roman Catholics and Jews are discriminated against in 
business employments. It is well known that throughout the 
American history it was only recently that a Roman Catholic, 
Mr Kennedy, was elected to the Presidency and that earlier when 
a Roman Catholic was nominated in 1928, as a candidate for 
it, a ‘vicious whispering campaign’ ‘was carried on against 
him on the basis that he was a Roman Catholic.2 A publi- 
cation of the United States Government in 1947 acknow- 
ledged that: ‘There are still .. „communities in which sporadic 
interferences with the rights of unpopular religions... take 


I. Editorial L’Osservatore Romano, 18 September 1946. Cited The ‘Nation, vol. 


167, no. 9, p. 224. f 
2. Charles mae eet etc., The American Party System, p- 104. 
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place’1 Similarly, in Turkey where more religious freedom 
has been achieved than in any of the other Muslim coun- 
tries, the Christian minorities live under many handicaps. 
Christianity is regarded as a ‘foreign importation’.2 Chris- 
tian evangelistic work is severely restricted. Christian litera- 
ture is subjected to most stringent censorship. Foreign missions 
are specially suspect as the forerunners of western imperia- 
lism. In 1939 action was taken against reading rooms because 
itwasalleged that they existed ‘either to spreada foreign religion, 
or to spread in Turkey the doctrines of a foreign ideology’. 

It must therefore be regretfully acknowledged that generally 
the minorities have to face some handicaps in most of the cases. 
As a memorandum submitted in 1949 by the Secretary-General 
of the United Nations to the Sub-Commission on Prevention 
of Discrimination and Protection of Minorities stated, religion 
is still one of the ‘most important pretexts for prejudice’. Yet 
the fact remains that the position of minorities in India is much 
more favourable than certain sectarian interests represent. On the 
basis of a comparative study of the problem as it exists in various 
countries, it can be confidently said that the Indian minotities are 
placed in a very happy situation. 

The study of the concept of the secular state will not be com- 
plete without a reference to the U.S.S.R. It is very commonly 
said in India that the U.S.S.R. is a secular state. Indeed, some 
people are of the Opinion that she is the most complete secular 
State. But the fact is that the U.S.S.R. is far from being a secular 
state. The view is held, it seems, because of the presence of an 
article in the Constitution of the U.S.S.R. which provides for 
the separation of the state and the church which is another 


Way of expressing what is implied in the concept of the secular 
state. The article reads: 


1. To Secure These Rights, p. 47. 


2. Kenneth G. Grubb, (ed.), The Church and the State, vol. VI, p. 105. 
3. Cited ibid. p. 108. 


4. The Main Types and Causes of Discrimination, pp. 17, 18. 
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‘In order to ensure to citizens freedom of conscience, the church 
in the U.S.S.R. is separated from the state, and the school from 
the church. Freedom of religious worship and freedom of anti- 
religious propaganda is recognized for all citizens.’ ` 


It is difficult to say how the separation of the state and the 
chutch has been interpreted, if at all, by the judicial tribunals in 
the U.S.S.R. No information is available on the subject. But 
from the text of the article itself, it is apparent that the article 
aims at separating the state and the church in order to ensure free- 
dom of conscience to the citizens. It has already been observed that 
the guaranteeing of freedom of conscience or religious liberty? to 
the individual docs not constitute the essence of the separation of 
the state and the church. It is possible to ensure the freedom of 
conscience or the religious liberty of the individual without the 
separation of the state and the church. In Great Britain, as has 
been remarked earlier, a large degree of religious freedom for the 
individual has been achieved although the state and the church 
are not separated. The article in the Constitution of the U.S.S.R. 
does no more than guarantee freedom of conscience to the indi- 
vidual. It®is silent even about religious liberty except that it 
guarantees freedom of religious worship. 

The fact is that the U.S.S.R. is what has been described as an 
‘anti-religious state’.2 An anti-religious state is not a secular 
state. The anti-religious bias of the state in the U.S.S.R. is 
apparent even from the text of the above article. Whereas the 
article guarantees freedom of anti-religious propaganda, the free- 
dom to propagate religion is not guaranteed. Only a right to reli- 
gious worship is guaranteed. Apart from this there is the Soviet 
dictatorial regime, the dictatorship of the proletariat. Behind 
this is the Communist Party of the Soviet Union which dominates 
the state andthe dictatorship.? The Party isthe ‘vanguard’, ‘main 
leader’ and the ‘guiding force in the system of the dictatorship of 
the proletariat’.* The dictatorship of the proletariatis, according 


1. For a distinction between the two, see below pp-32-4- 


2. Grubb, op. cit.p-17: 
3. J. Stalin, Problems of Leninism, pp- 104-6. 


4. Ibid. pp. 166,167- 
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to Stalin, in essence the ‘dictatorship of the Party’ though it is ex- 
plained that the two cannot be identified.t Nothing is done with- 
out the guiding directions from the Party. The Party is wedded to 
the ideology of Marxism-Leninism and its attitude towards reli- 
gion is determined by the place given toit in thisideology. The ker- 
nel of Marxism-Leninism is dialectical materialism which denies 
the very existence of God. ‘Religion’, wrote Marx, ‘is the opium 
of the people.’ According to Lenin, ‘Religion is one of the aspects 
of spiritual oppression.’ ‘All religion’, said Stalin, ‘is contradictory 
toscience.’ Itis an instrument in the hands of one class which uses 
-it for the exploitation of another. It must therefore be eradicated. 
Consistent with this, the Party framed its policy towards religion 
in article 13 of the Party Programme adopted at the VIIth Party 
Congress in 1919 and reaffirmed in 1939. The article said: 


‘As regards religion the Party does not satisfy itself with decree- 
ing the already separated church from state and school from 
church, i.e. measures which bourgeois democracy present in their 
programmes, but nowhere in the world have carried through to 
the end, thanks to the varied actual connexion of capital with reli- 
gious propaganda. The All-Union Communist Party directs itself 
by the conviction that only the realization of rational planning and 
conscious action in all public-economic activity of the masses will 
result in the complete dying out of religious prejudices. The Party 
strives for the complete destruction of the connexion between the 
exploiting classes and the organizations of religious propaganda, 
aiding the actual release of the working masses from religious pre- 
judice, and organizing the very broadest scientific enlightenment 
and anti-religious propaganda. However, it is necessary carefully 


to avoid any offence to the feelings of believers, leading only to 
the strengthening of religious fanaticism, 


In pursuance of this Party Programme stringent measures 
were adopted by the state against the church during the early 
years of the communist regime. In recent years there has been 
some relaxation in the application of these measures due to, 


1, Ibid. p. 168. 
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on the one hand, a realization by the state that religion cannot 
be eradicated with one stroke and, on the other hand, the re- 
conciliation by the church with the reality of the communist 
tule. It is not relevant to go into this aspect of the matter in 
detail here. Numerous works are available on the subject and 
the interested reader can refer to these. 

It is necessary to point out the distinction between the concept 
of the-secular state and secularism. The two are often referred 
to, in India, as if they are one and the same. Actually, however, 
they are sharply distinguishable. And nothing illustrates the 
distinction between the two more emphatically than the fact that 
there are persons as well as organizations which are, at the same 
time, upholders of the concept of the secular state and strong 
opponents of secularism. It is well known that the Protestant 
churches in the United States support the separation of the state 
from the church, yet they ate greatly concerned about the grow- 
ing secularism among ‘Americans. Secularism is an ideology 


heory of life and conduct’ as against the one 


which provides a ‘t 
provided by religion.’ It is materialistic in tone and holds that . 


human improvement can be sought through material means 
alone, It is wholly unconcerned with the ‘unknown world’. It 
sprang up in 1832 as one of the fruits of reaction against serious 
social wrongs rampant at the time and also against the stolid 
dogmatism of theology. Its philosophical basis is to be found 
in the writings of J.S: Mill, Jeremy Bentham, Thomas 
Paine, Richard Carlyle and S. H. Lewes. It was systematically 
formulated mainly by George Holyoake in 1846. The theory 
of the secular state on the other hand, as will become evident, 
was propounded almost eighteen centuries earlier than the 
formulation of the ideology of secularism, and for quite a 
different purpose- 

In this ee almost exclusive emphasis has been laid on the 
1. Some of these worksarelisted inthe bibliography. 
i The Cris Century vol T loa of Religion and Ethics, vol. XI, 


P-348, = 
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example of the U.S.A. as a model ofa secular state at the constitu- 
tional level. Constitutionally the U.S.A. is ‘the most thorough- 
going, if not the only truly secular state’ and is the ‘so-called 
classic’? example of separation of state and church. To the best 
of our knowledge, it is only in the U.S.A. that the concept of the 
separation of the state and the church, or the secular state, has 
been judicially enunciated and its constitutional implications dealt 
‘with. In the case of Turkey, article 2 of her Constitution- (1945) 
provides that ‘The Turkish State is republican, nationalist, populist, 
étatist, secular and revolutionary’. But, as a writer has remarked, 
these terms have never been adequately defined.? There are only 
a few other constitutions which contain a provision parallel to 
the material part of article 2 of the Turkish Constitution. But 
the phrase ‘separation of the state and the church’ has found a 
place in many constitutions such as those of France (Fourth 
Republic), Albania, Bulgaria, the U.S.S.R., Yugoslavia and certain 
Latin American countries. Although much has been written on 
the actual working of the church-state relations in some of these 

. countries, no judicial exposition by the courts of these countries 
is available. Further, along with the provision separating the state 
from the church, their constitutions contain provisions which 
are contradictory to the various implications of their separation. 
Indeed, the phrase ‘separation of the state and the church’ seems 
to have acquired an ornamental value. It finds a place in many 
Constitutions without, it seems, its implications being properly 
understood. 

It is for this reason that an almost exclusive emphasis has been 
laid on the example of, the U.S.A. as a model and other 
constitutions have been referred to only where they are relevant. 
This does not, however, affect the soundness of the argument of 
this study. The U.S.A., as has been pointed out, is the best if not 


I. Peter F. Drucker, ‘OrganisedReligionandthe American Creed’, The American 
Review, July 1957, p. 8. (Reproduced from Review of Politics, vol. 18, 1956.) 
2. M. Searle Bates, Religious Liberty :An Inquiry, p. 312. 
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the only secular state, and for illustration it is desirable to refer to 
the best. The exclusive emphasis on the U.S.A. can be further 
justified on the ground that it is very common in India to hold 
that the pattern of church-state relations as established under 
the Constitution of India is similar to that established under 
the Constitution of the U.S.A. and that the ideals embodied in 
the Constitution of India are ‘an echo of the great voices of 
the founders of the American Republic’. 
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The Concept in Theory 


the term ‘secular state’ is used to denote the character of 

the state, and for a proper understanding of the meaning 
of the concept of the secular state it is necessary to. understand 
the significance of the term ‘secular’. The term, according to 
the Encyclopaedia Britannica, means: ‘Non-spiritual, having no 
concern with religious or spiritual matters .. . anything which 
is distinct, opposed to, or not connected with religion or 
ecclesiastical things, temporal as opposed to spiritual or 
ecclesiastical’1 It is used to describe things which are not 
connected with or devoted to the things that are religious. Thus 
‘secularity’, according to A New English Dictionary, denotes the 
‘absence of connexion with religion’.? ‘Secular literature’ means 
literature which is not ‘concerned with or devoted to the service 
of religion’.3 ‘Secular education’ means that system of education 
from the curriculum o 
Similarly, ‘secularist attitude’ is. that attitude ‘which tends 


progressively to isolate religion from the more significant 
areas of common life’.® 


> 
[: IS OBVIOUS THAT THE WORD SECULAR IN 


1, Vol.XX (1955) p. 264. The words “opposed to’ seem to have been used here in 


the sense of ‘as distinguished from’ and not as meaning ‘hostile to’. 
2. Vol. VIII, pt.II, p- 366. 


3. Ibid. p. 365. 
4. Ibid. 
5. Social Action, New York, 15 November 1947, p.116. 
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s It is apparent from the evidence cited above that the term 
secular’ indicates a state of being not connected with and sepa- 
rated from religion. As a starting point, therefore, it may be 
said that a secular state is one which is separated from, uncon- 
nected with and not devoted to religion. Or, to usea terminology 
which is generally employed to indicate such a relationship 

etween the state and religion, it is a state where there is a 
separation of the state and the church.’ 

The full implications of the concept will become clear when 
its origin and evolution are briefly traced. The concept origi- 
nated during the days of the Roman Empire when the Caesars 
demanded allegiance from their Christian subjects in all walks of 
their (subjects) life including the religious. Those Christians 
who refused to render their religious allegiance to the Caesars 
were subjected to severe persecution. It was at that time that 
its philosophical foundations were laid in a sermon of Christ, 
recorded in St. Mark’s Gospel (xiii. 7); ‘Render to Caesar the 
things that are Caesar's and to God the things that are 
God's’. 

The sernfon had fa 
with the system of ideas pre 
city-states, Neither in the 


r-reaching implications. It meant a break 
valent in the Greek and the Roman 

Greek polis nor in the Roman 
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around some famous temple. Each city-state was the city of 
a god. Thus, Athena was the god of Athens, Demeter of Eleusis, 
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‘The church was a state church and the state was a church 
state... The citizenship of the state was connected with 
the membership of the church. Membership of the one in- 
volved membership of the other. The basis of political homo- 
geneity was Roman Catholicism. Those who dissented from it 
were severely crushed by the state as was indicated by the 
Inquisition. Roman Catholicism embraced all aspects of human 
life and consequently all human activity was conducted in terms 
of its dictates. The political theory of the times was moulded 
by theological considerations. The political institutions had te- 
ligious sanctions. All economic activity had to fall in line with 
its teachings. The code of social morality was based upon its 
doctrines. In brief the Roman Catholic Church was involved 
in almost all the functions of the state. 

The situation outlined above began to undergo a radical 
change in the sixteenth century and the centuries following it. 
New forces emerged which made it impossible for Roman 
Catholicism and, thus, for the Roman Catholic Church to 
command the unquestioned loyalty of people to its tenets and 
teachings. Renaissance and Humanism by laying emphasis on 
secular values weakened the Church. Explorers and nagivators 
Were returning home and narrating stories of their exploits 
which contradicted the teachings. of Roman Catholicism. Men 
who had hitherto been taught that Roman Catholicism was the 
only ‘true’ religion and that outside the Christian Common- 
wealth there existed no other human beings were discovering 
people who professed religions different from Roman Catho- 
licism. The rise of international. commerce necessitated ‘such a 
State of spiritual neutrality’ as would enable Catholics and Jews, 
Chinese and Protestants, to do business at the trading centres.” 
All these factors joined together to deal a blow to the Roman 
Catholic Church from without. From within, there was a 
revolt against the Church, the Reformation, which undermined 


1. Ibid. 
2. Hendrik Willem Van Loon, The Liberation of Mankind, pp.206,207. 
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the strength of the Church and accelerated the pace of the forces 
set in motion by the Renaissance, Humanism, discoveries and 
international trade. 

The Reformation, as the word itself indicates, was primarily 
directed towards securing the reform of the Roman Catholic 
Church. The secularization of the state or its separation from 
the church, was not even remotely among its avowed purposes. 
Yet the Reformation made a tremendous contribution by creat- 
ing, as we shall see, a situation conducive to the establishment 
of a secular state. 

One immediate consequence of the Reformation was the 
breakdown of the medieval Respublica Christiana and the emer- 
gence from the ruins of several separate independent prince-states. 
The rise of the prince-states was, however, in no way a step for- 
ward towards the birth of a secular state. Rather, on the other 
hand, in these states,‘a return was made to the classical unity of the 
Greek city-state and the Roman Empire, with their integration of 
human life in a single embracing and compelling community. The 
state now becomes, at any rate in the area of the Anglican and the 
Lutheran Reformation... a church as wellas a state. . the one and 
total organization of human life. The state determined the reli- 
gion of the subjects. Cuius regio, eius religio, was the prevalent rule. 
The emerging states were religious, some of them Protestant, 
others Roman Catholic. . 

In matters of church-state relations internally the Protestant 
states were not much different from the Catholic states.” The 
state and the church still remained intertwined. Religious uni- 
formity as the basis of political homogeneity was enforced in these 
states as vehementally asin the Respublica Christiana, although the 
religion in this case was Protestantism. ‘During the Middle Ages’, 


I. Barker, op.cit. pp.14,15- 

2. There was a difference in their external relations. The Roman Catholic states 
had entered into treaties (concordats) with the Holy See. The Protestant 
states did not enter into such treaties. Weare, however, here concerned only 


with their internal structure. 
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writes an author, ‘there had been one universal spiritual and in- 
tellectual prison-house. The Protestant rebellion had ruined the 
old building, and out of part of the available material it had 
constructed a gaol ofits own. After the year 1517 there are there- 
fore two dungeons, one reserved exclusively for the Catholics, the 
other for the Protestants.’* 

But this situation could not continue for long. Christendom 
Was not to remain divided into two confessions. The forces let 
loose by the Reformation were too strong and they overflowed 
into a ‘thousand channels of heresy’. Soon the people of Chris- 
tendom were divided into numerous sects professing different 
faiths and mutually antagonistic. The havoc caused by the result- 
ing religious wars which overtook Europe and wrecked the peace 
and order of the society are too well known to need any comment. 

The coming into being of a multiplicity of the religious sects 
in the body-politic of the states gave rise to an entirely different 
situation than had hitherto prevailed. While the people of a state 
professed but one religion, the state had no difficulty in identify- 
ing its interests with those of the church. But now the people 
were divided into a multitude of sects. The state, therefore, could 
now no longer be a Protestant or a Catholic one. For as an author 
has aptly remarked, ‘it is the unified religion of the great majority 
of its citizens that makes the state a Catholic or a Protestant 
state’. Nor could the state enforce any one religion because in 
many of the states the various denominations had become very 
well balanced and the enforcement of any one creed would have 
led to the disruption of the peace and order of the society. Under 
these circumstances there was, of necessity, a tendency towards 
mutual toleration. Thus we find that the contemporary European 
philosophers argued against the enforcement by the state of any 
religion on its subjects. The opposition to such an enforcement 
did not stem, in some cases, from any genuine belief in religious 
freedom but was merely the making of a virtue out of a necessity. 


1. Van Loon, op.cit. p.149. 
2. Heinrich A. Rommen, State in Catholic Thought, p.566. 
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While recognizing the need to prevent the rise of new sects, 
Bodin argued that ‘where two or more religions already existed in 
astate...it was useless and worse than useless for the state to 
seek to impose religious uniformity. To do so would merely lead 
to civil war and thus weaken the state’. The Politiques, while 
accepting the desirability of the unity of faith and persecution, 
insisted that the ‘civil society must not perish for conscience’s sake. 
The interests of peace come first the religious interest is a secon- 
dary consideration’.* The state, confronted by the multiplicity 
of sects, was compelled in varying degrees gradually to separate 
its own interests from those of any one sect as distinct from others. 
It was compelled to do so to avoid incurring the hostility of the 
sects and to prevent a religious crisis precipitating a civil war. 

The new situation necessitated a search for new patterns of 
state-church relations. Consequently, in Europe two distinct 
patterns were evolved. First, there was the system of establish- 
ment of a particular church which was recognized as the religion 
of the state. The other churches were granted freedom the degree 
of which differed from country to country. The established 
church enjoyed certain benefits and privileges which were denied 
to the other churches. The state subsidized it and, at the same 
time, controlled and regulated its affairs. As an example of this 
pattern may be quoted the cast of the United Kingdom where the 
Church of England is established. The Church receives certain 
privileges and benefits from the state. The state, on the other 
hand, controls and regulates the Church. For instance, it makes 
appointments to the offices of the Church of England. The 
British Parliament is vested with the ultimate authority to deter- 
mine the forms of worship, to decide what changes are necessary 
in the organization of the- Church and to deal, as it deems right, 
with its finances and property. A second pattern evolved was 
based on the principle of equality of churches and was known 
as Jurisdictionalism. Under Jurisdictionalism ‘the state aims to 
McGovern, From Luther to Hitler, p.65- 
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maintain equal status for the confessions within its domain...’ 
It aims at giving freedom to all religious groups and ‘equal liberty 
of conscience and worship’ to all citizens.* But the ‘jurisdic- 
tionalist states’ are not separated from the churches. Instead, 
they are intertwined with them. They ‘do not divest themselves 
entirely of their responsibility for the historic churches, exercising 
a considerable measure of control over them, and continuing in 
some cases to grant them subsidies.’* They exercise a “vigilant 
supervision of their [churches] activities’.* However, ‘Jurisdic- 
tionalism does not necessarily prevent one religious body from 
having special forms of recognition from a state where its mem- 
bership is in the large majority, but it does assure that the state 
shows its fostering care for and cqual protection to all important 
religious bodies which it believes loyal to its higher inter- 
ests’.° 

These two patterns of state-church relations became popular 
in Europe and one or the other was adopted by many of the 
European states. The patterns are still prevalent in most of the 
European states some of which have established churches while 
others, for example, Holland follow the system of Jurisdic- 
tionalism. 

But the state under both of these systems was not secular. It 
was not so because it was not separate from religion. In the case of 
the establishment of a single church it was intertwined with one 
church and controlled and regulated the affairs of one church. In 
the case of jurisdictionalist states, the state was intertwined with 
all churches and controlled and regulated the affairs ofall churches. 
In the latter case, therefore, there was a more comprehensive ap- 
plication of the principle underlying the establishment of a single 
church. In a jurisdictionalist state there existed what has been 


1. Guido de Ruggiero, ‘Religious Freedom’, Encyclopaedia of Social Sciences 
vol. XIII p.240. 

. Anson Phelps Stokes, Church and State in the United States, vol. I, p.46. 

. Ibid. 

. Ruggicro, op.cit. p.240. 

. Stokes, op.cit. vol.I, p.47. 


vAN 


THE CONCEPT IN THEORY 23 


called ‘multiple establishments” i.e. the establishment of many 


churches. 
It was left to the American people first of all others to establish 


a state which was constitutionally secular and separate from the 


church. Before the founding of the United States of America, 
the patterns of state-church relations as established. in various 
colonies followed the European patterns. The Pilgrim Fathers had 
inherited European traditions. Initially, therefore, they adhered 
to the European tradition of a close union of the state and the 
church and planted this principle in every colony except the 
Rhode Islands. But the ‘American environment’ was not favour- 


able to the union of the state and the church and there developed 


in due course a trend towards their separation. A generation arose 
union of the state and the 


in whose thinking the traditional 

church and the concomitant admixture of religion and politics 
did not find a place. Men like Roger Williams took a ‘radically 
secular view of the state...’.” Many of the ideas contained in 
Madison’s Memorial echoed the implications of Christ’s sermon, 
‘Render to Caesar the things that are Caesar’s and to God the 
things that are God’s’. The Memorial said: ‘ Religion is wholly 
exempt from the cognizance of Civil Society...whose authority is 
necessarily subordinate to the individual’s allegiance to the Uni- 
versal sovercign. . . - Since religion is exempt from the author- 
ity of the Society at large, still less can it be subject to that of the 
Legislative Body whose jurisdiction is both derivative and limi- 
ted... . Since religion is not within the cognizance of Civil 
its legal establishment cannot be said to be neces- 
Be 

te and the church was finally effected 
nt to the Constitution of 


Government. . 
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With the incorporation of this amendment in the U.S. Consti- 
tution, the first secular state had come into existence. 

Ever since the founding of the United States of America the 
various implications of the concept of the secular state or the separ- 
ation of the state and the church have been a subject of much 
discussion. Men like Madison, Jefferson and Lincoln expressed 
their views on its meaning. Monumental works have been written 
by eminent scholars. The Supreme Court of the U.S.A. and some 
State courts have also given opinions regarding the various con- 
stitutional and institutional implications of their separation. Itisto 
these sources that we shall now refer for an elaborate elucidation 
of the concept. 

Madison referred to the First Amendment as meaning ‘separ- 
ation between Religion and Government’, or that ‘religion is a 
private matter’. Jefferson in his letter to the Danbury Baptists 
Association remarked that the First Amendment meant that the 
legislature would pass no law regarding religion and that the Am- 
endment built up a ‘wall of separation’ between the church and 
the state.” In another letter written in 1808 to a Presbyterian 
clergyman he reaffirmed his view saying that: ‘I consider the 
Government of the United States as interdicted by the Constitu- 
tion from intermeddling with religious institutions, their doc- 
trines, discipline, or exercises... . Certainly, no power to pres- 
cribe any religious exercise, or to assume authority in religious 
discipline, has been delegated to the General Government.” 

Under the system of the separation of the state and the church 
the state, according to Charles A. Beard, has no ‘power whatever 
to deal with religion in any form or manner’.’ The system aims 
at separating “entirely that institution which has for its object the 
support and diffusion of religion from the political government’.® 
The state and the church have no official relations with cach 


« Cited ibid. p.119. 

. Alvin W. Johnson, etc., Separation of Church and State in the United States,p.12, 
. Cited Pfeffer, op.cit. p. 224. 

. The Republic, p. 166. 

. Francis Lieber, On Civil Liberty and Self-Government, P. 99. 


URUNG 


THE CONCEPTIN THEORY 25 


other. The ‘official functioning of the state must be kept separate 
from the official functioning of the organized church. There 
must be no interlocking of their respective institutional processes 
by law, or the administration of law. ... By the separation of 
church and state is meant the constitutional provision which for- 
bids the making of any law and, therefore, the taking of any exe- 
cutive action that involves the interlocking of the official func- 
tions of the state with the official or institutional functions of any 
church’. 

The Supreme Court of the U.S.A. has dwelt upon the subject 
of the separation of the state and the church in many of its deci- 
sions of which Everson v. Board of Education, McCollum v. Board of 
Education, Zorach v. Clauson, Watson v. Jones and Kedroff v. St Nic- 
kolas Cathedral are the most illuminating. We shall first deal with 
the first three cases because they discuss the concept in compara- 
tively general terms while the last two deal with certain specific 
aspects of the concept. 

The Everson v. Board of Education” case arose out of a resolution 
passed by the Board of Education of Ewing in pursuance ofa 
statute passed by the State of New Jersey. The facts of the case 
were as follows. Originally the transportation of children to the 
public schools was the responsibility of their parents. This caused 
difficulties to children who lived in distant places. The need for 
adding transportation to educational facilities was therefore felt 
by the Board and a system of reimbursement of the fares paid by 
the parents of the children attending high school was implemen- 
ted. This system remained in force till 1941 when the ee 
Was amended so as to provide transportation not only to the 


hi i i ols but also to children going to any 
ae a ees ith this amendment of the 
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nearby township. One Mr Everson, a taxpayer, brought a suit 
against the Ewing Board of Education on the ground that the 
Board had reimbursed parents when their children rode to a paro- 
chial school. The action of the Board, he alleged, was a violation 
of the First Amendment and amounted to an establishment of 
teligion. Thecase ultimately reached the U.S. Supreme Court 
for decision. The Court delivered its judgement in a five to four 
decision upholding the validity of the statute on the ground that 
the law was intended to protect the children and to provide them 
with safe transportation regardless of their destination. Both the 
Court and the dissenting Justices dwelt on the meaning of the 
separation of the state and the church. Both the Court and the 
dissenting Justices were in agreement about the meaning of the 
separation, since they expressed similar views. The difference of 
opinion lay in whether or not the New Jersey statute violated the 
principle of the separation of the state and the church. 

Mr Justice Black delivering the opinion of the Court said that 
the separation of the state and the church meant that: ‘Neither a 
State nor the Federal Government can set up a church. Neither 
can. pass laws which aid one religion, aid all religions, or prefer 
one religion over another. . . . No tax in any amount, large or 
small, can be levied to support any religious activities or institu- 
tions, whatever they may be called, or whatever form they may 
adopt to teach or practise religion. Neither a State nor the Fede- 
ral Government can, openly or secretly, participate in the affairs 
of any religious organizations or groups and vice versa... . New 
Jersey cannot consistently with the “‘establishment of religion” 
clause of the First Amendment contribute tax-raised funds to the 
support of an institution which teaches the tencts and faith of any 
church. ... State power is no more to be used so as to handicap 
religions than it is to favour them.” 

Mr Justice Jackson in his dissenting opinion emphasized a very 
important pointrelating to the concept. He said that the separation 
of the state and the church had placed religion in a unique position 
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vis-à-vis the state. While the state could undertake to promote 
individual welfare, health, education, entertainment or security, 
the Constitution of the United States placed religion on a different 
footing from every other subject-matter of state legislation. Re- 
ligion could not be made a business of the state. The Constitu- 
tion, he said, took ‘every form of propagation of religion out of 
the realm of things which could directly or indirectly be made 
public business and thereby be supported in whole or in part at 
taxpayers’ expense. That is a difference which the Constitution 
sets up between religion and almost every other subject matter of 
legislation... Explaining his view further hesaid that the separ- 
ation of the state and the church was aimed at achieving a dual 
end. The end was ‘to keep the state’s hands out of religion’ and 
also ‘to keep religion’s hands off the state’.? The achievement of 
this end, he said, will be jeopardized if the state aids religious 
activity because the state will eventually come to exercise autho- 
rity over the church. Quoting an earlier decision of the Supreme 
Court that it was ‘hardly lack of due process for the government 
to regulate that which it subsidizes’, Mr Justice Jackson said: ‘If 
the state may aid these religious schools, it may therefore regulate 
them.’? That would be contrary, he said, to the very essence of 
their separation. 
In almost the same language Mr Justice Rutledge in his separate 
judgement agreed with the observations made by the majority and 
Mr Justice Jackson. The object of the separation, he said, wasito 
separate completely the sphere of religious activity and civil autho- 
‘altogether private’ and could not be 


rity. Religious activity was a ald y 
made public by a legislative act. The state was not to give in any 
form public aid to any kind of religious activity. “The prohibi- 
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or small, from public funds to aid or support any and all religious 
exercises.”* 

Mr Justice Rutledge also dealt with the important question as 
to whether the separation of the state and the church meant mere- 
ly that the state should treat all religions equally. During the 
course of the proceedings of the case, it had been argued that the 
reimbursement of funds by the state did not amount to any dis- 
crimination by the state among the various religions. Mr Justice 
Rutledge rejected the argument as irrelevant, saying that the pur- 
pose of the separation of-the state from the church was not to 
secure equal treatment by the state of the various religions but to 
uproot all relationships between the two. He said: “The Amend- 
ment’s purpose was not to strike merely at the official establish- 
ment of a single sect, creed or religion, outlawing only a formal 
relation such as had prevailed in England and some of the colo- 
nies. Necessarily it was to uproot all such relationships.’* “The 
problem then’, he said, ‘cannot be cast in terms of legal discrimi- 
nation or its absence. This would be true, even though the 
state in giving aid should treat all religious instructign alike... 
The Constitution requires, not comprehensive identification of 
state with religion, but complete separation. ... The matter is not 
one of quantity, to be measured by the amount of money ex- 
pended....It is one of principle, to keep separate the separate 
spheres as the First Amendment drew them....” 

The Supreme Court of the U.S.A. again discussed the meaning 
of the concept in McCollum v. Board of Education* and reaffirmed 
the meaning given to the concept by the Court in Everson v. 
Board of Education. The facts of McCollum v. Board of Education 
were as follows. In 1940 some members of the Roman Catholic, 
Protestant and Jewish faiths formed an association called the Cham- 
paign Council on Religious Education. They obtained permis- 
sion from the Board of Education to impart religious instruction 
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to pupils studying in public schools during the regular school 
hours. The children were provided with cards at the beginning 
of the term on which their parents had to indicate their consent to 
the enrolment of their children in these classes. Children whose 
parents had consented were released by the school authorities from 
the secular education for a certain period to attend these religious 
classes. If a majority of these students in a particular class joined 
in the religious instruction, then they remained in their regular 
classroom and the religious teacher came there to teach. The 
children who did not participate were sent to other parts of the 
school building. After the religious instruction was over and the 
religious teacher had left, the children reassembled and regular 
class work was resumed. 


A Mrs McCollum challenged the validity of the arrangement as 
‘Amendment of the U.S. Constitution. The 


contrary to the First 
case ultimately reached the Supreme Court for decision. The 


Court delivered its judgment in 1948 and invalidated the system 
as contrary to the First Amendment. The Court held that the 
atrangement amounted to a close co-operation between the pub- 
lic school authorities and the Council formed by religious bodies 
for the promotion of religious education. The public schools were 
instrumental in providing students to religious bodies for religi- 
ous education. Students who were required by law to go to the 
public school for secular education were released on the condition 
that they attended the religious classes. Moreover, the arrange- 
ment made available to the religious bodies the tax-suppotted pro- . 
perty (school premises) for the spread of their faith. This was not 
permitted by the Constitution. The Court said : Here not only 
are the state’s tax-supported public school buildings used for the 
dissemination of religious doctrines. ‘The state also affords sec- 
tarian groups an invaluable aid in that it helps to provide pupils for 
their religious classes through use of the state's compulsory pub- 
lic school machinery: This is not separation of church and 


State.’? 


I. Ibid. at 212- 
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Mr Justice Frankfurter delivered a separate but concurring 
judgement and invalidated the arrangement because it amounted 
to a ‘commingling of religious with secular instruction’ or the 
‘fusion of secular and religious activities’ which was forbidden by 
the Constitution. He reaffirmed the view expressed by Mr Justice 
Rutledge in Everson v. Board of Education that the separation of the 
state and the church did not merely mean that the state would 
treat the various religions in its body-politic equally. What was 
really meant was that the spheres of the two agencies remained 
separate and independent. Mr Justice Frankfurter said: ‘We are 
all agreed that the First and the Fourteenth Amendments have a 
secular reach far more penetrating in the conduct of government 
than merely to forbid an “established church”. ...The fact that 
this power has not been used to discriminate is beside the point. 
Separation iš a requirement to abstain from fusing functions of 
government and of religious sects, not merely to treat them all 
equally. ... Separation means separation, not something less.’* 

The meaning of the concept was discussed again by the Supreme 
Court of the U.S.A. iù Zorach v. Clauson? The decision rendered 
in this case has been a subject of much controversy. Itis said that 
in this case the Supreme Court gave a different meaning to the 
concept. This view, however, does not seem to be correct. It will 
become apparent on an examination of the facts of the case and 
the decision rendered. 

The case arose out of ai arrangement between the public schools 
and some religious organizations in New York city. The arrange- 
ment was another instance of co-operation between public schools 
and religious bodies for imparting religious instruction to students 
going to the public schools. However, there were certain impor- 
tant differences between this arrangement and the arrangement 
which was declared illegal in McCollum v. Board of Education. 
Whereas, in the latter case, the religious teacher came to the public 
schools and used the tax-supported school property for the impart- 


1. Ibid. at 213, 227, 231. (Italics ours.) 
2. 343 US 306. 
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ing ofreligious instruction, underthe former arrangement the reli- 
gious teacher was not allowed to use the public school premises for 
religious instruction. Those of the students whose parents so te- 
quested werc released from the school and they went away to the 
religious centres for receiving religious instruction. The religious 
centres sent a list every week of the students who had been released 
by the school but who had not reported to the religious centres. 
The arrangement was thus clearly nothing more than an adjust- 
ment of time between the public schools and the religious centres. 
The parents of these students could as well have sent them to reli- 
gious centres before or after school hours. The fact that the religi- 
ous centres sent 4 list of absentees to the authorities of the public 
school did not: obviously amount to the subordination of the 
church to the state. Rather, it was in the interest of student dis- 
cipline that the school authorities were informed of the cases of 
those students who were released from the school for receiving re- 
ligious instruction but did not turn up at the religious centres. t 
However, a case was instituted by a Mr Zorach challenging the 
validity of the law which permitted the arrangement. He alleged 
that it was contrary to the First Amendment. But the Supreme 
Court upheld it. It said: “This “released time” program involves 
neither religious instruction in public school classrooms nor the 
expenditure of public funds. All costs...ate paid by the religious 
Organizations. The case is, therefore, unlike Illinois ex.rel. Mc- 
Collum v. Board of Education.. „which involved a “released time” 
program. .. In the McCollum case the classrooms were used for re- 
ligious instruction and the force of public school was used to pro- 
mote that instruction. Here. . the public schools do no more than 
accommodate their schedules to a program of outside religious in- 
struction. We follow the McCollum case- But we cannot expand 


it to cover the present released time program unless separation of 
church and state means that public institutions can make no ad- 
date the religious needs of 


justments of their schedules to accommo 
the people....We would have to press the concept of separation of 
church and state to. . extremes to condemn the present law on 
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constitutional grounds. ... There cannot be theslightest doubt that 
the First Amendment reflects the philosophy that church and state 
should be separated. And so faras interference with the “free exer- 
cise” of religion and “establishment” of religion are concerned, 
the separation must be complete and unequivocal. The First 
Amendment within the scope of its coverage permits no excep- 
tion; the prohibition is absolute. The First Amendment, however, 
doesnot say that in every and all respects there shall be a separation 
of church and state. Rather, it studiously defines the manner, the 
specific ways, in which there shall be no concert or union or de- 
pendency one on the other.”* 

From the above passages from the Supreme Court's decisions, 
it is clear that the Court did not give a different meaning to the 
concept of the separation of the state and the church. The law was 
upheld because the ‘released time’ arrangement in this case was 
different from the previous cases. It was of the nature of co-op- 
erationand mutual adjustment between the state and the church. 
The Court, in fact, expressly reaffirmed the meaning given to the 
concept in the McCollum case by saying that ‘we follow the Mc- 
Collum case’ and, through it, the Court accepted the meaning 
given to it in the Everson case because in the former case the Court 
had said that it followed the latter. It reaffirmed that there was to be 
‘no concert or union or dependency one on the other’, What the 
Court emphasized was that the separation of the state and the 
church could not be stretched so far as to rule out co-operation 
or adjustment between them while they remained separate and 
independent. s 

Wenow pass on to the consideration of certain specific and more 
detailed aspects of the secular state. They are, first, the nature of 
an individual’s religious freedom in a secular state and, second, 
the nature of the religious freedom of the church as an organized 
body, i.e. the corporate religious freedom. 

The religious freedom of an individual consists of, first, his free- 
dom to choose a particular faith he likes to believe in and, second, 


I. Ibid. at 308, 309, 311, 315s 
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his freedom to perform external acts in pursuance of that faith. 
The former is generally described as the freedom of conscience and 
the latter as religious liberty. 

An understanding of the difference between the two aspects of 
the individual’s religious freedom is important to our analysis. 
Reference has already been made in the foregoing pages to the 
times in human history when man was not free even to decide 
which religion he would like to believe in. Instead, his religion 


was determined by the constituted authority. The individual's 
right to select for himself the religion he would like to believe in, 
i.c. his freedom of conscience, is of comparatively recent origin. 
He is, however, now guaranteed specifically in the constitutions 
of many states an absolute freedom of conscience although the per- 
formance of external acts in pursuance of his religious faith, i.e. 
his religious liberty, is subject to the laws of the state. The distinc- 
tion between the two aspects of the religious freedom of the indi- 
vidual will become evident from the constitutional provisions 


cited below. 
Article 38 of the Constitution of Venezuela (1947) reads: 


ces the liberty of conscience and of wor- 
being subjected to the supreme 
dance with law. 


6 . 

‘The Nation guarant 
ship, the latter liberty, however, 
Inspection of the national executive in accor 


The Constitution of Switzerland (1848) contains the following 


two provisions: 
“Article 49. Liberty of conscience and belief is inviolable. 
Article 50. The free exercise of forms of worship is guaranteed 
within the limits compatible with public order and morality. 
(1930) reads: 


Article 15 of the Syrian Constitution 
jence; the State shall... 


¢ . 
There shall be absolute liberty of consc. : 
guarantee and protect the free exercise of al forms of worship 
consistent with public order and good morals. 


Article 141(7) of the Constitution of Brazil (1946) ordains that: 


“The liberty of conscience and creed is inviolable, and the free 
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exercise of religious sects is assured, as long as they shall not be 
contrary to public order or good morals.’ 


It is evident that the freedom of conscience and religious liberty 
are put on different footings in these provisions. The freedom of 
conscience is ‘absolute’ and ‘inviolable’. The state has no autho- 
rity to restrict this freedom. Religious liberty, on the other hand, 
is subject to the laws of the state. 

The Supreme Court of the U.S.A., when interpreting the First 
Amendmentin this respect has taken exactly the position embodied 
in the provisions quoted above. It has held that, in accordance 
with the separation of the state and the church, an individual has 
an absolute right to freedom of conscience. This follows logically 
from the fact that, under the system of the separation of the state 
from the church, religion is not a ‘public business’. Since it is not 
a ‘public business’, the religious affiliations of the individual are no 
concern of the state. But the performance of external acts, the 
U.S. Supreme Court has held, is subject to the law. Thus, in 
Cantwell v. Connecticut, the Supreme Court held that: ‘Freedom 
of conscience and freedom to adhere to such religious organization 
or form of worship as the individual may choose cannot be restric- 
ted by law. On the other hand, it [First Amendment] safeguards 
the free exercise of the chosen form of religion. Thus, the Amend- 
ment embraces two concepts—freedom to believe and freedom to 
act. The first is absolute but, in the nature of things, the second 
cannot be. Conduct remains subject to regulation for the protec- 
tion of society.” 

As regards the religious freedom of the church as an organized 
body, it is apparent that if the separation of the state from the 
church is to have any meaning the state must not interfere with 
the internal religious affairs of the church. It must not interfere 
with such matters as the doctrine, laws, forms of organization, 
administration and discipline (i.e. the discipline demanded by the 
church of its members) of the church. If the state did, it would 
offend against the very ‘kernel’ of the theory of the secular state 

I. 310 US 296, at 303-304. £ 
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which, as has been discussed earlier, is the ‘sundering’ of authority 
over the two spheres. The church would, in that case, be reduced 
toa mere department of the state machinery. In many of the cases, 
therefore, that have come before the various State courts and the - 
Supreme Court of the U.S.A., it has been consistently held that 
under the system of the separation of the state and the church the 
church has the full right to determine its own creed, doctrine, 
laws, organization, administration and discipline. The courts 
have refased to interfere in such matters, The following are 
extracts from some of the judicial decisions rendered by various 


state courts in the U.S.A. 
The Supreme Court of Illinois held in Chase v. Cheney that: 


“We have no right, and, therefore, will not exercise the power, 
to dictate ecclesiastical law.... The church should guard its own 
fold; enact and construe its own laws; enforce its own discipline; 
and thus will be maintained the boundary between the temporal 


and spiritual power.’! 
The Supreme Court of Michigan held in Bear v. Heasley that: 


__Itis the settled law of this country that the judgments of the 
judicial tribunals of church organizations upon matters of faith and 
discipline, and the general policy and tenets of the church are bind- 
Ing upon the civil courts...- Civil courts willnot interferein these 


controversies, even in cases where rights of property are involved, 
except in the case of a clear and palpable violation of trust.’ ® 


The Supreme Court of Nebraska in Pounder v. Ashe said that: 
of discipline or of faith, or ecclesiasti- 
been decided by the highest of these 


e matter has been carried, the legal 
sions as final, and as binding on 


se before them.’ 


d that: 


“Whenever the questions 
cal rule, custom or law, have 
church judicatures to which th 
tribunals must accept such deci 
them in their application to the ca 


In Shannon v. Frost, the Chief Justice hel 
I. 58 Illinois 509, 538 (1871)- 


2. 98 Mich. 279, 288 (1893). 
3. 44 Nebr. Re 672(1895)- 
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‘This court having no ecclesiastical jurisdiction, cannot revise or 
z 5 phar ie ? 
question ordinary acts of church discipline.” 


The Court of Appeals of South Carolina in Harmon v. Dreher said 
` that: 


‘The structure of our government has, for the preservation of 
civil liberty, rescued the temporal institutions from religious inter- 
ference. On the other hand, it has secured religious liberty from 
the invasion of the civil authority.’ 


The Supreme Court of Pennsylvania in German Reformed Church 
v. Seibert, remarked that: 


‘The decisions of ecclesiastical courts, like every other judicial 
tribunal, are final, as they are the best judges of what constitutes an 
offence against the word of God and the discipline of the church. 


Any other than those courts must be incompetent judges of mat- 
ters of faith, discipline, and doctrine. . . .’8 


The Supreme Court of the U.S.A. also had occasion to discuss 
exhaustively the implications of the separation of the state from 
the church with regard to the latter’s internal affairs in Watson 
v. Jones." The case arose as a result of certain disturbances in the 
Presbyterian Church resulting in a division of its members into 
two camps, cach claiming the exclusive use of the property held 
and owned by the Church. The case was decided by an ecclesiasti- 
cal court but one of the parties to the dispute appealed before the 
Supreme Court against the decision of the ecclesiastical tribunal. 
The case assumed an historic importance since the principles laid 
down in the judgement delivered have been consistently adhered 
to in many of the subsequent similar cases which have come before 
the Supreme Court. 

Delivering its judgement, the Supreme Court held that, in ac- 
cordance with the constitutional requirement of the separation of 
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by the church judicatories in these cases as binding on them. The 
Supreme Court further said that according to the First Amend- 
ment to the Constitution of the United States, the religious orga- 
nizations had the ‘unquestioned’ and ‘essential’ right to express and 
disseminate any religious doctrine and to create tribunals for the 
decision of controverted questions of faith, ecclesiastical govern- 
ment of all the individual members, congregations and officers. 
The decisions of these tribunals were to be final, subject only to 
such appeals as the organism itself provides for. If the civil courts 
were to have jurisdiction over such cases, they would have to in- 
quire into ‘the whole subject of the doctrinal theology, the usages 
and customs, the written laws, and fundamental organization of 
every religious denomination’ because ‘they would become, in 
almost every case, the criteria by which the validity of the ecclesia- 
stical decree would be determined in the civil courts’.* This would 
deprive the religious bodies of their constitutional right to con- 
strue their own ecclesiastical laws and would in effect transfer to 
the civil courts the power of deciding all ecclesiastical questions. 
The Supreme Court questioned even the competence of the 
civil courts to decide cases concerning ecclesiastical taw and ex- 
pressed the view that the ecclesiastical tribunals were obviously 
more competent to do so. Itsaid: “Each of these large and influen- 
tial bodies. . „has a body of constitutional and ecclesiastical law of 
its own, to be found in their written organic laws, their books of 
discipline, in their collections of precedents, intheir usage and cus- 
toms, which as to each constitute a system of ecclesiastical law and 
religious faith that tasks the ablest minds to become familiar with. 
It is not to be supposed that the judges of the civil courts can be as 
competent in the ecclesiastical law and religious faith of all these 
bodies as ablest men in each are in reference to their own. It 
would, therefore, be an appeal from the more learned tribunal in 
the law which should decide the case, to one which is less so.” 
The Supreme Court has reaffirmed the principles laid down in 


1. Ibid. 
2. Ibid. at 729- 
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Watson v. Jones in Kedroff v. St. Nickolas Cathedral* wherein the 
Court remarked that the opinion contained in the former case 
‘radiates . . . a spirit of freedom of religious organizations, an inde- 
pendence from secular control or manipulation, in short, power 
to decide for themselves, free from state interference, matters of 
church government as wellas those of faith and doctrine’. The 
Court farther observed that: ‘Legislation [by the state] that 
regulates church administration, the operation of the churches, 
the appointment of clergy, by requiring conformity to [specified] 
church statutes . . . prohibits the free exercise of religion... [and] 
violates [the] rule of the separation between church and state.’ 
The last aspect of the subject which remains to be considered re- 
lates to the position of the secular state vis-à-vis the enforcement 


by the church of discipline among its members. It is obvious that 
the discipline of the church is an internal matter and if the separa- 
d, then the state 


tion of the state and the church is to be maintaine 
must not interfere withit. Ithas, therefore, been held by the courts 
in the U.S.A. that the state cannot interfere with matters relating 
to church discipline. The membership of the church being volun- 


tary, it is open to the members to leave the church if they so de- 


sire. On the other hand, it is equally open to the church to de- 
è of its discipline and to 


mand from its members the observance 
take necessary action, including excommunication, against those 
vy. Frost, the Chief 


of them who fail to do so. Thus, in Shannon 
ho ought to be members of the 


Justice said: “We cannot decide w: n 
church, nor whether the excommunicated have been justly or un- 
t off from the body of the 


justly, regularly or unregularly cu b 
church? In Harmon v. Dreher, where a minister claimed certain 


rights in the use of the church property notwithstanding his ex- 
pulsion from the synod as one ofits members, the Court of Ap- 
peals of South Carolina said: ‘He stands convicted on the offences 
alleged against him, by the sentence ofthe spiritual body, of which 
he was a voluntary member, and whose proceedings he had bound 
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himself abide. It belongs not to the civil powet to enter into or 
review the proceedings of a spiritual court.* In Ferraria v. 
Vasconcelles the Supreme Court of Illinois said that the ‘judicial eye 
cannot penetrate the veil of the church for the forbidden purposes 
of vindicating the alleged wrongs of excised members; when they 
became members they did so upon the condition of continuing or 
not as they and their churches might determine, and they thereby 
submit to the ecclesiastical power and cannot now invoke the 
supervisory of the civil tribunals’? Avsimilar view was expressed 
by the Supreme Court of Pennsylvania in St. Casimir’s Polish 
Roman Catholic Church’s case. Some members of a congregation 
brought a suit before the Court against a decree of their bishop. 
The bishop promptly excommunicated them. The Court 
observed that ‘the decree of the bishop excommunicating the 
plaintiffs was conclusive on the secular courts, since, under the ex- 
communication decree they were no longer members of the 
church, they had no standing to sue’? The Supreme Court of 
the U.S.A. in Watson v. Jones said: ‘All who unite themselves 
to such a body do so with an implied consent to this [church] 
government, and are bound to submit toit. Butit would bea vain 
consent and would lead to the total subversion of such religious 
bodies, if anyone aggrieved by one of their decisions should appeal 
to the secular courts and have them reversed.’ 

In summary, it may be said that the concept of the secular state 
originated at a time when the state (Caesar) demanded allegiance 
to it from its citizens in their religious life and persecuted those of 
them who refused to do so. The concept was propounded, it is 
Important to note, by the church (Christ, Fathers and Popes) as a 
theory against the right of the state tointerferein or encroach upon 
thereligious sphere of human life. Its aim was to safeguard the free- 


dom of the church by taking thereligious sphere out of the sphere 
of the state. 
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To achieve this, the concept stipulates the creation of two dis- 
tinct and inviolate spheres, one pertaining to the state and the 
other to the church. Both the state and the church are supreme 
in their respective spheres. Thestate is not to dictate to the church 
in matters that are internal to it. The church is not to interfere in 
the affairs of the state. The church is free of state interference in 


or regulation of matters like doctrine, dogma, laws, organization, 


administration and discipline. This, however, is not to be under- 


stood to mean a limitation of the sovereignty of the state. The 
restriction placed on its authority is not a restriction imposed from 
without but is a restriction imposed from within. It is a restriction 
which the state itself chooses to impose upon itself in order that it 
may be secular. It is free to abrogate this restriction and be non- 
secular. As Professor R.M. Maclver has remarked, under the sys- 
tem of the separation of the state and the church, the state is at 
once universal and limited, ‘universal because its laws [arc] binding 
on all within its territory, limited because its laws [do] not regulate 
all human interests’? The church ‘though not of the state, [is] in 
it’, 

Further, tiere is no interlocking of the state’s institutions with 
the church’s institutions. There is a ewall’ or a ‘partition’ which 
Separates the two. The state is not to promote religion through 
any ofits instrumentalities. It is not to give financial aid, large or 
small, direct or indirect, to the church or to any other religious 
activity. Religion is relegated to the sphere of private (not 


) activity and cannot be made a ‘public 


pertaining to the state i 
business’. The individual has an absolute freedom of conscience 


but his right to the practice of his religion, by its very nature, is 
to be exercised within the framework of the laws of the state. 


I. MacIver, The Modern State, p-173 
2. Stokes, op.cit. vol.I, p-376- 
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The Concept in Practice 


HERE IS AN OPINION, STRONGLY HELD BY MANY 

people, that the separation of the state and the church 

does not exist anywhere and that it is never possible to make 
such a separation. The opinion, obviously, is concerned with 
the practice of the concept and not its theory. But it comes 
from such numerous quarters and from such authoritative 
sources as to entitle it to a detailed consideration. 

Many scholars have expressed the above view. Thus, the Italian 
jurist, Mario Falco, the German Ulrich Stutz, and Zaccaria Gia- 
cometti insisted that a complete separation of the state and the 
church was impossible.t M. Searle Bates, in his work, Religious 
Liberty : An Inquiry came to the conclusion that the ‘total evidence 
in the present inquiry would support that view, even in the so- 
called classic case of separation, the United States’.? Another writer 
termed the ‘so-called great American principle of complete sepa- 
ration of church and state’ as ‘spurious’ and stressed that “there 
is no such great American principle and there never has been’. 
A former President of Fordham University in 1951 described the 
concept as the ‘current fraud of separation of church and state’.4 
A pamphlet published by the Catholic Truth Society (U.S.A.) 
commented that the ‘church and state have never been separated 
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in America’! A Congregationalist writer maintained that ‘as a 
method separation of church and state can never be absolute’,” 
while another writer terms their separation as ‘artificial’.* 
Though some of these expressions tend to be exaggerated, the 
contention is not wholly devoid of truth. A study of the actual 
relationship between the state and the church in the U.S.A. reveals 
that certain aspects of it are clearly inconsistent with the concept 
as enunciated by the Supreme Coutt. 
Thus, to mention some instances, there is the state’s practice of 
performing such religious acts as the proclamation of days of 
thanksgiving, fasts and prayers to the Almighty, although the 
practice has been observed or dispensed with according to the 
personal scruples of the persons holding an office. Washington 
proclaimed a day of national thanksgiving which was, of course, 
non-denominational.? Adams appealed for Christian worship.” 
Madison, though‘disinclined to such interposition ofthe Executive’ 
in affairs pertaining to the church nevertheless issued proclam- 
ations in ‘general terms’.® Andrew Jackson, however, refused 
to issue such proclamations. In his letter addressed to the General 
Synod of the Dutch Reformed Church he said: ‘I am constrained 
to decline the designation of any period or mode as proper for the 


public manifestation of this reliance. I could not do otherwise 
without transcending the limits prescribed by the Constitution for 


the President; and without feeling that I might in some degree 
disturb the security which religion now enjoys in this country, 1m 
its complete separation from the political concerns of the General 
Government.” Similarly, Jefferson refused to issuc such pro- 
clamations and in his letter to Presbyterian clergymen, written in 


Social Action, 15 November 


H 


- Ibid. 
2. Thomas B. Keehn, 
1948, p.31. 

3. Hussein Rabbani, 
Petter 

. Pfeffer, op.cit. p-224- 

« Ibid. i 

- Cited ibid. i 

. Cited Sie Church and State in the United States, vol.IlI, p. 181. 


*Church-State Relations’, 


‘The Church and the World’, World Order, vol. Il (1937-8) 


Naus 


44 THE SECULAR STATE AND INDIA 


1808, said: “But it is only proposed that I should recommend not 
prescribe a day of fasting and prayer. That is, that I should in- 
directly assume to the United States an authority over religious 
exercises, which the Constitution has directly precluded them 
from. . . . Fasting and prayer are religious exercises; the enjoining 
them an act of discipline. Every religious society has a right to 
determine for itself the times for these exercises, and the objects 
proper for them, according to their own particular tenets; and the 
right can never be safer than in their hands, where the Constitution 
has deposited it.’ 

There are also many references to God and to Christ in the offi- 
cial utterances of the officers of the state, although references to 
Christ are now comparatively few. The state documents are 
‘replete with references to the Deity, “Christian ideals”, “the Year 
of Our Lord”, the promotion of “Religion”, and the “worship 
of God” ’.? The oaths used in courts and by government officials 
taking office frequently end with the phrase ‘so help me God’. 
Coins bear the inscription: ‘In God We Trust’. The state not 
only closes its offices on religious occasions, but observes these 
occasions ceremoniously. The observance includes sucl? acts as exe- 
cutive proclamations, prayers in the legislatures, special celebra- 
tions in the public schools and the placing of religious symbols 
like crucifixes and holy mangers in public buildings. The offi- 
cials of the state sometimes urge the citizens through public ap- 
peals to celebrate such religious occasions. For example, the 
Mayor of Waco, Texas, in 1941 issued a special Good Friday pro- 
clamation saying: ‘I urge all citizens to lend their whole-hearted 
support to the observance of this day through meditation and 
prayer, in holy remembrance of the crucifixion of ourLord...’. 
The courts accept the Declaration of Independence which con- 
tains many references to the Deity as of almost equal authority in 
interpreting the American principles of government as the Con- 
stitution and the statutes. Similarly, the state appoints a large 


1. Cited Pfeffer, op. cit. p.224. 
2. Stokes, op.cit. vol. III, p.561. 
3. Cited Pfeffer, op.cit. p.226; also Stokes, op.cit. vol. III, p- 199. 
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body of chaplains paid from the state funds in many of its institu- 
tions such as both Houses of Congress, the Army and the Navy, 
Federal penal institutions, Federal hospitals and prisons. The 
magnitude of expenditure involved on their employment and the 
tendency to enlarge their numbers was once so great that in 1855 
the Particular Baptists presented a petition to the House of Re- 
presentatives opposing their appointment as inconsistent with the 
principle of the separation of the state and the church as laid 
down by the Constitution.t 

The institution of state chaplains is a good example not only 
of the performance by the state of religious acts but also of the 
commingling of religion and politics. ,"Politics’, it is said, ‘has 
never been entirely absent from the institution. Very often, 
political considerations rather than godliness have determined 
the choice of chaplains. The chaplains on their part have so 
often used their religious office for furthering political ends that 
Once a Senator had to bring a resolution before the Senate which 
respectfully requested a chaplain ‘not, under the form of prayer, 
to lecture the Senate in relation to questions before the body’.* 

The Congress pays its ‘respects’ on appropriate occasions to 
the various religious beliefs. There are many ‘elements of 
favour by the state to religion’, which indicate that there is 
a definite desire on the part of the state to encourage religion 
as a basic factor in the life of [the] people’.® Sunday has been 
made a day of compulsory rest, when all industrial, commercial, 
theatrical and athletic activity stops, tO ‘uphold the religious 
Character of Sunday’.” 

Not only is lige in general a concern of the state but ee 
State in the U.S.A. is definitely inclined towards the religion o 
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the majority, Christianity, as compared with other religions. 
It gives a ‘special recognition to the fundamental moral teachings 
of Christianity’! Its ‘respect for religion in general, and for 
Christianity in particular, is clearly evident in the fundamental 
character and laws of the state...’.2 Many of the decisions of 
the courts lean towards Christianity and they ‘always protect 
the state against immoral practices that are clearly at variance with 
the established standards of Christian civilization’.2 The pass- 
ing of the Anti-Evolution laws banning the teaching of Darwin’s 
evolutionary theory of the origin of mankind, which is contrary 
to the theory of origin of mankind propounded by the Bible, 
was ‘linked with the informal support of Christianity appearing 
in many phases of American Government and public life’ The 
situation in this regard has been summed up thus: ‘In one form 
or another Christianity was, and is, the religion of a very large 
part of the American people. This fact has found expression in 
many aspects of public life and law; for example, the use of 
prayers on solemn governmental occasions, the recognition of 
Sunday (currently, by the laws of forty-three states) and of cer- 
tain Christian festivals, by national and state governments alike. 
State laws concerning blasphemy and offensive language proceed 
largely from Christian ideas and amount to a protection of the 
Christian standards of the majority. All of this scems right and 
natural to most Protestant and Catholic Christians. But for Jews, 
for Mohammedans, for atheists, even for various sects of Chris- 
tians, the observances and the laws are certainly inconvenient, 
discriminatory, and at times approaching the transgression of 
conscience,’ 5 

The church, on the other hand, also employs various means 
to interfere with the conduct of political affairs by the state. 
The church, in fact, is so very well organized in this respect 
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that an author has remarked thus: “Today churches have orga- 
nized themselves politically to act instantaneously on a variety 
of issues. . . -Today the church is in politics not now and then, 
but continuously. Its constant presence is a political reality to 
the legislator, who must weigh carefully each measure he would 
sponsor in the light of church reaction to it.... [The] church 
in America is very much in politics and will continue to be there 
for a long time to come’! The methods employed by the 
church include ‘helping to draft party platforms, watching and 
reporting legislative proceedings, making friends in Congress, 
drafting legislation, furnishing information to legislators, working 
with Congressional committees, bringing direct pressure to 
bear on legislators, keeping records of attitudes on votes of 
Congressmen, working with administrators, and making con- 
tacts with the White House’? Almost all the major churches 


maintain big organizations to achieve these ends. Thus, among 
the Protestants, the Calvary Baptist Church inWashington orga- 
nized in 1895 the Anti-Saloon League which was a ‘political ma- 


chine’—an allegation which the League itself acknowledged.’ 
The League grew to bea powerful force in the political life of the 
U.S.A. The Quakers have maintained in Washington since 1943 
the Friends Committee on Natjonal Legislation the purpose of 
which is to help in ‘shaping important decisions by Congress 
and other agencies of the Federal Government in causes that 
Friends have at heart’. The Presbyterians, the Baptists, the 
Methodists, the Lutherans and other Protestant denominations 
run offices and keep paid staff in the capital ‘with the avowed 
purpose of influencing legislation on a continuing basis 5 On 
an interdenominational scale the Protestants founded in 1908, 
“The Federal Council of the Churches of Christ in America’. One 
of its purposes as stated by its General Secretary was to serve as 


I. Pfeffer, op.cit. pp- 202; 206. 
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‘an instrument for bearing a combined witness to the principles, 
derived from... Christian faith which must be applied in the 
... political. .. life of the world’, and ‘to see to it that as far as 
it has influence’, the state legislation should have a “Christian 
Soul’ The Council’s influence on state affairs was both direct 
and indirect and it assigned to itself the role of speaking on such 
subjects as were not religious. The subjects included trade agree- 
ments, overseas relief, prisoners of war, income tax, displaced 
persons, civil rights, the United Nations and full employment. 
So great was its dabbling with political affairs that its activities 
became a subject of much criticism and a resolution was moved 
in 1927 in the sixty-ninth Congress pleading investigation of the 
Federal Council for ‘attempting to take charge of affairs of the 
civil government’ and for ‘continually adding to its programme 
of the attempted management of affairs which are distinctly non- 
religious and outside of the missions of the church as most 
members see it’. 

The Jewish Synogogue, too, maintains similar organizations 
known as the Central Conference of American Rabbis and the 
Synogogue Council of America, which pass juagments on a 
variety of political issues and which play an increasingly active 
role in political affairs by issuing statements and by testifying 
before Congressional committees. 

But, of all the church groups in the United States, the most 
powerful politically is the Roman Catholic Church. Its “politi- 
cal arm’ on the national scene is the National Catholic Welfare 
Conference whose policies are determined by the Bishops of the 
United States and whose immediate direction is by an adminis- 
trative board consisting of the American cardinals and ten bishops 
elected by all the American Bishops. The Conference, like other 
similar organizations mentioned already, speaks on matters essen- 
tially non-religious. 

The Roman Catholic Church is so strong politically that few 


1. Cited Stokes, op.cit. vol. III, pp.6, 9. 
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3. See ibid. pp. 11-14. 
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legislators coming from areas predominantly inhabited by 
Roman Catholics would knowingly earn its wrath. In New 
York, for instance ‘the official residence of the archbishop, 
St Patrick’s Cathedral, is colloquially known to politicians as 
“the Powerhouse”’.! The Roman Catholic Church is ‘almost 
always able to defeat the enactment of measures which it 
strongly opposes’.2 Apart from. its intervention in legislation 
dealing with Negro emancipation, prohibition, birth control, 
instances may be cited which clearly 


and immigration, two 
tthe Roman Catholic Church influen- 


illustrate to what an exten! 


ces the laws of the state. 
In 1947 a bill to prohibit racial and religious discrimination 


in colleges and universities was on the verge of being passed by 
1 Catholic Church, at 


the New York legislature. But the Romar 
ult of this denuncia- 


this stage, publicly denounced it. As a res i 
tion, the bill was killed in committee. In the following year the 


sponsors of the bill negotiated with the Roman Catholic Church 
to win her over to their side. Certain provisions of the bill 
were re-written to satisfy the Roman Catholic Church. The 
Roman Cathölic Church then withdrew her opposition and the 
bill was passed by the legislature with hardly a dissenting vòte.” 


Similarly, in 1952, a Southern oil magnate made a gift to a 


college laying down a condition that the college would abstain 
from teaching equality of races. This aroused countrywide 
criticism and impelled the New York legislature to come for- 
ward with a bill which sought to prohibit colleges in the State 
from accepting any gift with conditions relating to the teaching 
ofany theory of racial supremacy Or the practising of discrimina- 
tion in their admission policies. The bill also had the support 
of the department of education of the State. The lower house of 
the legislature passed the bill unanimously and then it reached 
the upper house for deliberation. At this stage a memorandum 


1, Pfeffer, op.ci j 
SUN, ‘cr, op.cit. p. 205 
3. Ibid. , 


50 THE SECULAR STATE ANDINDIA 


was submitted to the upper house by the State Catholic Welfare 
Committee which condemned the bill as ‘an insult’ to the col- 
leges in the State and urged its defeat. As a result the bill was 
defeated in the upper house, though it had passed through 
the lower house without a dissenting vote. 

There are thus in practice many rentsin the ‘wall’ or ‘parti- 
tion’ which the First Amendment has built between the state and 
the church. Both the state and the church do not just confine 
themselves to their respective spheres but each of them concerns 
itself in various ways with the affairs of the other. The ‘divorce’ 
between or the absence of ‘commingling’ of religion and politics 
is not complete. Religion is not entirely a matter of private 
activity. As compared with other religions, the state is inclined 
towards Christianity which is professed by the majority of the 
people of the United States. 

The fact is that there are certain inherent weaknesses in the 
concept of the secular state which make its practice difficult. 
True, there is always a gap between theory and practice. But 
in this case the gap is not of the usual kind. It arises also more 
from these weaknesses. It is necessary to examine them briefly. 

The concept is inherently vague. Its vagueness lies in the fact 
that whereas it stipulates the creation of two authorities with 
their respective jurisdictions which must remain inviolate, it 
does not specify as to what matters fall within the jurisdiction 
of each authority, or, what are the limits of their respective 
spheres of action. It distinguishes between the ‘things’ that are 
Cacsar’s and the ‘things’ that are God’s or in modern terminology 
between the ‘things’ of the state and the ‘things’ of the 
church but does not attempt to define what are the things 
which pertain to the sphere of the state and the things which 
pertain to the sphere of the church. Further, it takes it for 


granted that the spheres of the state and the church can in’ 


fact be completely separated. But that is not the case in actuality. 
Professor R. M. Maclver has in this connexion remarked that: 


I. See ibid. p. 206. 
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‘Once the principle has been accepted that the church has its 
own sphere autonomous and distinct from the state, there still 
remains the more subtle problem of determining the limits of 
each in respect of the other’! Another writer has similarly point- 
ed out that the ‘things that are Caesar's may be distinguishable 
from the things that are God’s, yet both are in many areas inter- 
twined’.2 Consequently, ‘there remains always a sphere of 
matters that are common to both, however much they may 
devote themselves to their own fields as delimited by their 
specific objective ends. The result is that difficulties arise as 
regards the demarcation of their respective spheres. 

Further, the concept is based on a false assumption. Both 
the state and the church are abstract terms. The reality behind 
them is the people who are at the same time citizens of the 
State and members of the church. The concept assumes that 
‘man as church-member’ can be separated from ‘man as 
citizen’.4 In simple words, it assumes that man when acting as 
a citizen of the state will keep his religion aside and will not be 
influenced by it. In reality this is not so, because, man, if he 
believes in a veligion, cannot, by the very nature of religion, be 
wholly indifferent to it in his political behaviour. ‘By its very 
‘religion begets strong convictions and 
loyalty, the more earnestly religious a man is, the more intensely 
he believes something and commits himself to it. * Religious 
feeling is one of the most deeply seated of all man’s emotions 
and therefore ‘it is an impossible proposition to maintain be 
there may be a God, but that he does not concern anaes 
existence’.® As Jacques Maritain has put it: “Man 1s Siete 
both of the body politic and, ifhe adheres to the ee n that 
Supra-temporal society which is the church. He wo e cut 


> 
Nature’, says an author, 
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in two if his temporal membership were cut off from his spiritual 
membership. They must be in actual contact and connexion. 
And an actual contact and connexion, if it is not a contact and 
connexion of mutual antagonism, is a contact and connexion 
of mutual help! Thus it is that ‘in numerous practical matters 
the citizen finds his political conduct affected or determined by 
his religious outlook’.* 

On the other hand, religion is still widespread in the sense that, 
excepting a comparatively negligible minority, human beings 
are still religious, in spite of the reverses that religion has suffered 
at the hands of history. As Christopher Dawson has said: *... 
religion has been the great unifying force in culture. It has been 
the guardian of tradition, the preserver of the moral law, and 
educator and the teacher of wisdom.... No doubt modern 
nationalism and secularism have altered all this but they have 
done so only recently and superficially and incompletely...- 
Religion is still a living force in the world today.’ “The church’, 
says another writer, ‘has changed in nature, and in recent years 
has suffered a decline in its power to influence the individual... 
It would be a mistake, however, to emphasize too much the 
decline of the church’s power in individual lives.. |. The church 
still has a strong appeal because of man’s instinctively religious 
nature. , .. He would not want to live or die without it, and he 
wants his children to feel its influence.’ 

It being so, it is easy to imagine how difficult it is in practice 
for the state and the church to remain completely separate- 
Both are composed of the same individuals. Since religion conti- 
nues to have a strong hold on the minds of men and, since it is 
extremely difficult, if not impossible, that anindividual be deeply 
religious and yet not allow his political behaviour to be 
influenced by his religious convictions, the inevitable result is 
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that in many matters a citizen’s political. conduct is influenced 
by his religious outlook, leading, in its collective and institutional 
aspect, to an admixture of religion and politics. Moreover, the 
sum total of the hold which the church has over individuals 
makes it a formidable force within the body-politic. Actually, 


it competes with the state in commanding their loyalties. The 
quently, there has to be some 


state has to reckon with it. Conse 
kind of contact between them. 
Turkey furnishes a brilliant illustration of how religion, if it is 
a force in the body-politic, will assert itself and will have a 
bearing on the affairs of the state. Turkey was under the rule 
of the Caliphs up to the year 1923 and the Caliphs headed both 
the religion and the state. In 1924 the Republicans (party in 
power) under the leadership of Ataturk embarked on a policy 
of gradual secularization of the state, or, in other words the 
Separation of the state from the religion. The Caliphate was 
abolished, But the state as it emerged after the abolition of the 
Caliphate was still a Muslim state. Article 2 of the Turkish 
Constitution declared that ‘the religion of the Turkish State is 
Islam’. Article 26 made the Grand National ‘Assembly responsible 
for theenforcement of the Sharia law. The oaths by the members 
of the National Assembly and by the President of the Republic 
were to be taken in the name of Allah. In 1926, however, three 
newlegal codes were adopted the most important of which was 
the civil Code copied from that of Switzerland and the Sharia 
law was completely discarded. This Code was applicable to all 
Citizens and in questions of justice and personal status they were 
to be on an equality. In 1928 further constitutional amend- 
ments were carried out. The words “The religion of the Turkish 
State is Islam’ were deleted from article 2. Article 26 was 
amended and it was provided that the administration of the 
Sharia law was not a function of the National Assembly. The 
oaths were to be taken not in the name of Allah but on a man s 


honour. In 1937 the Turkish Constitution was again amended 


54 THE SECULAR STATE ANDINDIA 


and article 2 provided that: ‘The Turkish State is republican, 
nationalist, populist, étatist, secular and.revolutionary.’ 

Along with these constitutional changes certain measures of 
governmental policy were adopted. Religious colleges, tribunals, 
and the Ministry of Islamic Affairs were dissolved Dervish 
monasteries (tekke) were abolished and official protection of 
mausoleums of local saints (turbe) was withdrawn. In 1934 the 
wearing of religious garments outside the places of worship was 
forbidden. The use of the veil was discouraged. It was ordered 
that services in mosques were to be held in Turkish and not 
Arabic. Hundreds of mosques were actually closed down. The 
State stopped paying the Imams (clergy). Medreses (schools to 
train Hoca and Imam who are the Muslim teachers) were closed. 
Tt was ordered that in all schools there was to be no member 
of a religious order ‘among the teachers. There was to be no 
special place of worship in the schools and no religious instruc- 
tion was to be given to the Turkish students. The Department 
of Theology in Istanbul University was absorbed into the De- 
partment of Literature. 

But, although these measures were implemented by the Go- 
“vernment, the Turkish people at large were not prepared for so 
radical a banishment of Islam from public life. The peasants, 
who formed the majority of the population were deeply attached 
to Islam and resented these measures.2 This resentment finally 
asserted itself in various ways. The Kurdish and the Dervish 
revolts ‘indicated that Islamic sentiment in opposition to the 
secular reforms was still strong’. The demand for the rehabili- 
tation of Islam in public life gradually gained momentum and 
voices were raised in 1946 in the National Assembly for its 
restoration in state institutions.4 The new Democratic Party in 
1946 campaigned for the reintroduction of instruction in Islam 
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in Turkish schools Almostall of the thirty new political partie® 
founded during 1945-1952 gave a significant place to Islam in their 
programmes.? There was ‘a growing recognition on the part of 
political leaders that the [people] wanted their political leaders 
to give it [Islam] more respect and public recognition than had 
been apparent for twenty years’. The Republicans, therefore, 
recognized the popular support for Islam 4 and, although the 
Republican Prime Minister had in 1946 described Sharia law 
as a ‘deadly social poison’ in the National Assembly,’ they 
embarked upon a policy of revival of Islam soon after. In 1947 
the Ministry of Education announced that Turkish schools might 
offer elective courses in Islam. In 1949 the Government sponsored 
the Faculty of Divinity at Ankara. The Republicans ‘deferred to 
Muslim sentiment by facilitating pilgrimage to Mecca, encourag- 
ing religious education and granting bigger budgets to the 
Presidency of Religious Affairs’ ® Schools for the training of the 
clergy were reopened and the national budget provided funds 
for the maintenance of religion? The Democrats, after cap- 
turing power in 1950, continued this desccularization by making 
religious ediication a required course in primary schools, by 
supporting secondary schools engaged in training ea 
and by introducing elective courses ™ Islam in mi a 
schools. Similarly, they permitted the call to prayer in So 4 
rather than in Turkish. The process has been coe ah 

today under ‘careful scrutiny the formal separation etween 
religion and the state in Turkey fades into vagueness M 


practice’.8 | 2 
It is thus apparent that there is some truth ae ropes: 
tion that a complete separation of the state and the c 
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is difficult to achieve. Yet when all this has been said the 
fact remains that the description of the concept as ‘artificial’, 
‘a fraud’, ‘spurious’ or statements like the one that there is ‘no 
such great American principle and there never has been’, are 
extreme. They tend to be based on failures rather than achieve= 
ments. It is true that the separation of the state and the church 
is not in practice complete in the U.S.A. But it is equally true 
that they have been separated to a very large extent. By virtue of 
the existence of the practices discussed above, the fundamentals of 
the concept arenot much compromised. The basic requirement 
of separation, i.e. the creation of two spheres, two institutional 
set-ups, remaining distinct and independent, still holds good. 
The state does not control the affairs of the church nor does the 
church dictate in matters pertaining to the state. The church 
only influences them. The state docs not give direct financial 
aid. The civil courts deal with church disputes because an 
appeal is made to them and these courts generally take the 
ruling given by the ecclesiastical court as binding on them, which 
in simple words means that the civil courts have nothing more 
to say than what has been already said by the ecclesiastical 
courts. These practices even though departures from the prin- 
ciple are, ‘nonetheless, neither very vital nor very significant 
when compared with the degree of separation that has been 
achieved on fundamental principles. Similarly although in the 
past there was much confusion as regards the matters pertaining 
to their respective spheres the ‘major lines of demarcation. be- 
tween. political and ecclesiastical authority are now fairly well 
recognized by the public at large’ There are still certain 
‘mixed matters’ like marriage, divorce and education which are 
common to both and which sometimes become problematical. 
In these matters a solution has been affected to a large extent by 
the setting up of parallel laws by the state and the church 
governing marriage and divorce, and leaving it to the individual 
to choose between the two. In the field of education a solution 
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has been affected by the state refusing to impart religious edu- 
cation, and leaving it to the church to do so.t 


exion observed: ‘The church may 


Pan hat should be no 
requi: its own members a religious ceremony, ai iti 

ek of as state, which is interested merely i the avil condidoni of e 
marriage contract. The ee see AA it is PTS 

i ites a requi: We ; A 
a $ aka ie of its E ET but only as a gondaon of har belonging 
to its communion, such further eae ee ae a a condition 

church may properly, if it so Judges, day M lly p itted to them. 
of its membership, a right of divorce which is Ree y eat NEE 
[The] wisest course for the state, and certainly t iis ie eli s aces 
formity with its own nature, at Se ease to Eas pad churches 
tion of the pupils in state schools....[It] sho leave 2 pa E T, 
the religions maining 9E he yomg fos Ehete ed een 
s I sa! acci % A = . ii ’ 
e tieiels ae vis Biher right nor obligation in eais t 
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The Constitution 
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Preliminary 


HE CONSTITUTION OF INDIA DOES NOT 

containany direct and unambiguous provision parallelto the 

material part of the First Amendment to the Constitution 
of the United States which provides that ‘Congress shall make 
no law respecting an establishment of religion... ? orto article 2 
of the Turkish Constitution (1945) which provides that ‘The 
Turkish State is...secular...’. The term ‘secular’ has nowhere 
been used in the Constitution of India to describe the character 
of the state. Twice during the framing of the Constitution, 
attempts were made in the Constituent Assembly by a member 
to secure the inclusion of the term ‘secular’ in the Constitution 
to describe the character of the state. The member sought its 
inclusion through two amendments which he moved during 
the debates on the Draft Constitution of India in the Constituent 


Assembly. The first of these amendments related to article 1 
: d that: ‘India shall 


of the Draft Constitution of India which rea 
bea Union of States’. The amendment sought to insert the words 


‘secular, federal, socialist” after the words ‘shall be a’ in the 
article so as to read: “India shall be a secular, federal, socialist 
Union of States’. The second amendment pleaded for the in- 
clusion of a new article. The first half of this proposed article 
provided that: “The state in India being secular shall have no 


concern with any religion, creed or profession or faith...’. 
Speaking on his first amendment the member emphasized 
ecular’ in the Consti- 


the desirability of incorporating the term ‘si 
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tution to describe the character of the state and said: ‘We have 
been told time and again from every platform, that ours is a 
secular state. If that is true, if that holds good, I do not see why 
the term could not be added or inserted in the Constitution 
- itself... The term “secular” I agree does not find place neces- 
sarily in constitutions on which ours seems to have been mod- 
elled. But every constitution is framed in the background of 
_ the people concerned. The mere fact, therefore, that such des- 
cription is not formally or specifically adopted to distinguish 
one state from another, or to emphasize the character of our 
State, is no reason, in my opinion, why we should not insert 
now at this hour, when we are making our Constitution, this 
very clear and emphatic description of that state.’ Referring to 
the communal disturbances which accompanied the Independence 
of India the mover of the amendment argued further that the 
secularity of the state must be stressed in view not only of the 
unhappy experiences we had last year and in the years before 
and the excesses to which in the name of religion communalism 
or sectarianism can go, but I intend also to emphasize by this 
description the character and nature of the state which we are 
constituting today...’.2 Advocating before the Constituent 
Assembly for the inclusion in the Constitution of his second 
amendment he again emphasized that since India was proclaimed 
to be a secular state, it was desirable to incorporate an article 
to that effect in the Constitution itself. He argued: “This, Sir, 
ought not to be a controversial matter at all. We have proclaimed 
it time and again that the state in India is secular; and as such it 
should have no concern—I should think that would follow 
logically—with the affairs of any religion, with the profession 
of any particular faith, creed or belief <° But these amendments 
were opposed by Dr B. R. Ambedkar, the Chairman of the 
Drafting Committee, who was piloting the Draft through the 


1. CAD VII 400 (K. T. Shah). 
2. Ibid. 
3. Ibid. 815-816. 


PRELIMINARY 63 


Constituent Assembly. Consequently, the two amendments were 
rejected by the Constituent Assembly. The term does not occur 
either in the Objectives Resolution moved in the Constituent 
Assembly 3 or in the speech delivered thereon by the Prime 
Minister? Nor does it occur in the speech delivered by Dr 
Ambedkar at the time of the introduction of the Draft Consti- 
tution in the Constituent Assembly in which he dealt with the. 
salient and special features of the Draft. 

In the absence of any specific provision in the Constitution 
or in any relative document, bearing on the secular character of 
the state, the only alternative is to examine the various articles 
in the Constitution dealing with the relationship of state and 
religion as established thereunder. By so doing, we should be 
in a position to assess whether or not, by construction, the Cons- 
titution establishes a secular state or contains a purpose similar 
to that of the First Amendment to the Constitution of the United 


States. 


es Resolution see Appendix 2. 

speech on the Objectives Resolution 
Jar aspect of the state. He, however, 
tof the Constitution we are going 
such. This House has perfect free- 
lution) lays down only certain 
ty and hardly any in- 


1. Ibid. I. 59. For the text of the Objectiv 
2. The Prime Minister delivered along 
no reference to any secu 
pointed out that this ‘Resolution is not a par 
to draw up, and it mustnot be looked at as 
dom to draw up that Constitution...(The Reso 
fundamentals which I do believe, no group or pari 


ivi i ia can dispute.’ Ibid., 162. 
3. e a lengthy speech dwelling on the salient features of 


the Draft Constitution. He dealt with whether the Constitution established 
a federal or a unitary government, whether it was parliamentary Or presi- 
dential etc., but there was no reference to any secular aspect. Ibid. VII 31-44- 


but there was 


5 


The Principle of Religious Non-Discrimination 


a secular state religion is relegated to the sphere of private 

activity and cannot be made a ‘public business’ in the sense 
that it cannot be made a business of the state. One of the logical 
consequences that follow from this is that a secular state will 
not discriminate among its citizens on the basis of their religion 
in any form or manner. This chapter is devoted to the enuncia- 
tion of the principle of religious non-discrimination as incor- 
porated in the various articles in the Constitution, of India to 
see whether the principle is consistent with this consequence. 

The relevant articles are: article 15(1,2 and 4), article 16 (2and 
4), article 23(2) and article 29(2). The text of these articles are 
as follows: 

Article 15 

(1) The state shall not discriminate against any citizen on 
grounds only of religion, race, caste, sex, place of birth or any 
of them. 

(2) No citizen shall on grounds only of religion, race, caste, 
Sex, place of birth or any of them, be subject to any disability, 
liability, restriction or condition with regard to 

(a) access to shops, public restaurants, hotelsand places of 
public entertainment; or 

(b) the use of wells, tanks, bathing ghats, roads and places of 
public resort maintained wholly or partly out of state 
funds or dedicated to the use of the general public. 

(4) Nothing in this article or in clause (2) of article 29 shall 


[ HAS BEEN SAID IN THE FOREGOING PAGES THAT IN 
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prevent the state from making any special provision for the 
advancement of any socially and educationally backward 
classes of citizens or for the Scheduled Castes and the Sche- 


duled Tribes. 
Article 16 

(2) No citizen shall, on grounds only of religion, race, caste, 
sex, descent, place of birth, residence or any of them, be ineli- 
gible for, or discriminated against in respect of any employ- 
ment or office under the state. 

(4) Nothing in this article shall prevent the state from mak- 
ing any provision for the reservation of appointments or posts in 
favour of any backward class of citizens which, in the opinion 
of the state, is not adequately represented in the services under 


the state. 
Article 23 

(2) Nothing in this article shall prevent the state from impos- 
ing compulsory service for public purposes, and in imposing 
such service the state shall not make any discrimination on 
grounds only of religion, race, caste, or class or any of them. 
Article 29 

(2) No citizen shall be denied admission into any educatio- 
nal institution maintained by the state or receiving aid out of 
state funds on grounds only of religion, race, caste, language or 


any of them. f 
It is obvious from a careful study of the texts of these articles 
1 rule of non- 


that the method followed is that, first, a genera 
hen exceptions are grafted to 


discrimination is laid down and th tions 
the general rule. Thus the rule is laid down inarticle 15(1 and 2), 
article 16(2), article 23(2) and article 29(2). Clause (4) of article 
I5 is an exception to clauses (x) and (2) of the same article 


and also to article 29(2). Clause (4) of article 16 is an exception 
to clause (2) of the same arte. ee Bel 

Article 15(t) embodies the non-discriminatory principle gener- 
ally and what is true about article 15(1) is mutatis mutandis true 


about articles 15(2), 162); 23(2) and 29(2), since, in every case 
the nature of prohibition is the same, i.e. no discrimination can be 
made only on the basis of any of the gfounds mentioned in the 


66 THE SECULAR STATE ANDINDIA 


provisions. Similarly, what is true about clause (4) of article 
15 will be mutatis mutandis true about clause (4) of article 16+ 
We shall, therefore, proceed to explain the meaning of the non- 
discriminatory principle as laid down in article 15(1) and of the 
relevant exceptional clause (4) and then apply it to the rest of 
the provisions. 

To the best of our knowledge, a parallel to article 15(r) is 
not found in the constitution of any other country. It has a 
uniqueness about it which is the key to the understanding of its 
meaning. The uniqueness becomes apparent when it is com- 
pared with non-discriminatory provisions occurring in some 
other constitutions. Some of these provisions are reproduced 
below: 

Article 14(8) of the Constitution of Brazil reads: 

‘No one shall be deprived of any of his rights by reason of 
religious, philosophic or political conviction...’ 
Article 71 of the Constitution of Bulgaria reads: 

‘No privileges based on nationality, origin, religion and 
material situation ate recognized.’ ‘ 
Article 21(3) of the Constitution of Burma reads?" 

‘The state shall not impose any disabilities or make any dis- 
crimination on ground of religious faith or belief.’ 

Article 21 of the Constitution of Yugoslavia reads: 

‘Any act granting privileges to citizens or limiting their 
tights on grounds of difference of nationality, race, and creed and 
any propagation of national, racial and religious hatred and 
discord are contrary to the Constitution and punishable.’ 

It is obvious from a comparison of the above quoted provi- 
sions and article 15(1) of the Constitution of India that the 
article has a peculiarity inasmuch as there occurs in it the word 
‘only’. While in the case of the non-discriminatory provisions 


1. The Supreme Court of India has observed that: ‘If the language of the article 
is plain and unambiguous and admits of only one meaning then the duty of 
the court is to adopt that meaning irrespective of the inconvenience that 
such a construction may produce.’ The State of Punjab v. Ajaib Singh (1953) 
SCR 254 at 264. à 
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quoted from foreign constitutions the state is forbidden to deprive 
anyone of his rights or grant privileges or discriminate or impose 
any disability on grounds of religion, race, creed, nationality, 
etc., the state in India in accordance with article 15(1) must 
not discriminate against any citizen on grounds only of religion, 
race, caste, etc. 

The question is: Does the word ‘only ° have any special sig- 
nificance as used in the article: Two views have been expressed, 
first, that it has no special significance at all and, second, that it 
is the key to the understanding of the meaning of the article. 

The former view was expressed by the Chief Justice of the 
Madras High Court in 1951. He is, perhaps, the solitary autho- 
rity to take this position. Dwelling on the significance of the 
word he said: ‘Speaking for myself, I do not think much turns 
on the presence of the word “only” in the article. Even if 
that word had been omitted, the effect of the article would 
probably be the same.’? 

This view, however, does not seem to be correct. The Con- 
stitution of India was thrashed out after an extensive comparative 
study of the constitutions of many countries and, as is well 
known, much has been borrowed from these. The fathers of 
the Constitution of India were in all probability, not ignorant 
of the composition of the non-discriminatory provisions occurr- 
ing in the foreign constitutions. It is highly improbable that 
they added the word ‘only’ inadvertently. Mr Justice Soma- 
sundaram of the Madras High Court, therefore, seems to have 
taken the correct position in emphasizing that the framers of 
the Constitution have used the word “only” deliberately’. 
The Bombay High Court also laid stress upon the significance of 
the word in a decision by remarking that Jin interpreting article 
15(r)...the importance of the word only should not be 
minimized; this word, in fact, can be described as the key word 


72 This view was given a confirmatory seal by 


in the article’. 
1. Champakam Dorairajan V- The State of Madras, ILR (1951) Mad. 149 at 159. 


2, Ibid. at 205. 
3. The Siale z Narsu Appa Mali, ILR (1951) Bom. 775 at 794- 
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Dr B. R. Ambedkar, who, we have already observed, was. the 
Chairman of the Committee which prepared the Draft Consti- 
tution. Speaking in the Parliament of India in 1951 as the Law 
Minister on the significance of the word ‘only’ in article 29(2) 
of the Constitution of India, he said that in the article ‘the most 
important word is “only”. No distinction shall be made on 
the ground only of race, religion or sex. The word “only” is 
very important’ 1 

The inclusion of the world ‘only’ is, therefore, not without 
significance and the next question is: What is its significance? Its 
significance lies in the fact that what is ordained is that the state 
shall not make any of the grounds mentioned in article 15(1) the 
sole basis of discrimination 


of these grounds a legal basis of discrimination but, in doing so, 
it must also show that th 


iminate against 
religious grounds arc 
High Courts have ex- 

i State the Punjab High 
would apply ‘when a person is kept 
any college or educational institu- 
caste, religion, race, sex or any of 
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Was composed of 
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1. PD Pt. II XII (1951) 9006. 


2. LII PLR (1951) 218 at 223. 
3. ILR (1951) Mad. 149 at 205. 
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of the Constitution ‘may legitimately have thought that in the 
circumstances it would not be safe to enact a rigid and inelastic 
rule that the caste, religion, language etc., shouldnot be the basis 
of selection at all and thatit might hamper and fetter the policy of 
the state in the government of the country. Therefore, the term 
“only” was included for emphasizing that the denial or discrimi- 
nation should not be on the sole ground of caste etc., and that 
circumstances in each State or carrying out certain policies may 
involve denial or discrimination on the ground of caste etc., but 
that such denial or discrimination would notbe in contravention 
of articles 15(r) and 29(2)’1 In The State v. Narsu Appa Mali 
Gajendragadkar J. commented that: ‘Tt is not all discrimina- 


tions which may incidentally and in a subsidiary way, be referable 
caste, sex or place of birth that are prohibited. 


iscrimination against a citizen can be referred to 
d that it falls within the mischief of 


to religion, race, 
It is only when d 
no other reasonable groun 
article 15(1).? 

The Calcutta High Court has dwelt upon the significance of. 
the word ‘only’ in two of its decisions in relation to the ground 
‘sex’ in article r5(z). It would be relevant to quote its comments 
because from the text of the article it is apparent that the principle 
ofnon-discrimination on ground of ‘sex’ is the same as on ground 
of ‘religion’. In its decision in Mahadeb Jiew v. B. B. Sen, Mr 
Justice Mukharji held that ‘article 15(1) of the Constitution pro- 
vides, inter alia,—The state shall not discriminate against any 
citizen on grounds only of sex. The word “only” in this article 
is of great importance and significance which should not be 
missed, The impugned law must be shown to discriminate be- 
cause of sex alone. If other factors in addition to sex come into play 
in making the discriminatory law, then such discrimination does 


not, in my judgement, come within the provision of article 15(1) 


of the Constitution .? Similarly, in Anjali v. The State of West 


1. Ibid. 
2. ILR (1951) Bom. at 794. f 
3. AIR (1951) Cal. 563 at 567. (Italics ours.) 


70 THE SECULAR STATEANDINDIA 


- Bengal the Calcutta High Court held that: ‘Of paramount im- 
portance in clause (1) are the words “discrimination” and “only”. 
. . -The discrimination which is forbidden is only such dis- 
crimination as is based solely on the ground that a person belongs 
to a particular race or caste or professes a particular religion or 
was born at a particular place or is of a particular sex and on 
no other ground. A discrimination based on one or more of. these 
grounds and also on other grounds is not hit by the article.” 

The Supreme Court of India has not directly expressed its opi- 
nion about the significance of the occurrence of the word ‘only’ 
in the various non-discriminatory provisions of the Constitution 
of India. However, two of the cases in which the Madras High 
Court had given the non-discriminatory principle the meaning 
discussed above ultimately reached the Supreme Court for deci- 
sion. The Supreme Court did not specifically accept or reject the 
meaning given by the Madras High Court but from a careful 
study of its decisions it becomes apparent that the Supreme Court 
accepted the meaning given by the Madras High Court. In order 
to understand how the Supreme Court decision amounted to the 
acceptance of the meaning given by the Madras High Court, it is 
necessary to narrate the facts of the cases, 

The facts of Champakam Dorairajan v. The State of Madras ® 
were as follows. The Government of Madras had issued what 
was known as the Communal Government Order which, among 
other matters, regulated the admission of students to various state 
institutions. The Order made caste and community a basis of 
admission. A definite number of seats was allotted to various 
Castes and communities, Students seeking admission were classi- 
fied on the basis of their caste and religion only and as many 
students were admitted from each caste and community as the 
number of seats allotted to it. In its working, the Communal 
G.O. therefore amounted to the application of different quali- 
fications and different standards for students applying for admis- 


I. AIR (1951) Cal. 822 at 829. (Italics ours.) 
2. ILR (1951) Mad. 149. 
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sion to the same institution. Thus, for instance, otlier qualifica- 
tions being equal, a Hindu who secured more marks than a 
Christian could not secure admission for the reason that the seats 
allotted to the Hindu community had been already filled 
up while the Christian could secure admission because the 
seats allotted to the Christian community had not been filled 
up. 
In 1951 a student made inquiries about her admission to a 
college in the Madras State. She was told by the college autho- 
rities that they were enforcing the Communal G.O. according 
to which admissions to the college were to be regulated by direc- 
tions involving discrimination on grounds of caste, religion, etc. 
another student who had applied for admission to 
another college wasalso informed that the admission was govern- 
ed by communal proportions. Thereupon, the two students filed 
petitions before the Madras High Court challenging the constitu- 
tionality of the Communal G.O. as ultra vires of the Constitution 
of India. The Advocate General of Madras justified the discrimi- 
nation on the ground that it was necessary for the advancement 
of the educationally backward classes.t He farther defended the 
discrimination on the ground that it was not based only on 
grounds of religion or caste but that there were other grounds 
also. But the Madras High Court, after giving article 15(1) the 
meaning which we have already discussed, declared the Commu- 
nal G.O. voidsince it amounted to discrimination only on grounds 
of religion and caste. It said: ‘By its allotment ofa fixed number 
of seats to students ofa particular caste oracommunity, the Com- 
munal G.O. denies equal treatment for all citizens under like cir- 
cumstances and conditions, both in the privileges conferred and 
the disabilities imposed. In its effect and operation the Communal 
dly against members of a particular 


G.O. discriminates very marke 
caste and shuts out students having high qualifications solely on 


the ground of their caste or religion and lets in others with 


e that at that time article 15 did not have clause (4) 


Similarly, 


1. It may be mentioned. her 
which was added to it later. 
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inferior qualifications on the same ground....The Communal 
G.O.. . flies in the face of article 15(t) of the Constitution,’ 
The Government of Madras then appealed to the Supreme 
Court of India which upheld the decision of the Madras High 
Court. The Supreme Court did not deal with article 15(1) pro- 
bably because the subject matter of the dispute was more specifi- 
cally related to article 29(2) but proceeded to examine whether 
the Communal G.O. offended article 29(2). It declared the G.O. 
void because its implementation involved discrimination only on 
the basis of religion and caste. The Court said: ‘The right to get 
admission into any educational institution of the kind mentioned 
in clause (2). . is not to be denied to the citizen on grounds only 
of religion, race, caste, language or any of them. If a citizen. . . 
has the academic qualifications but is refused admission only on 
grounds of religion, race, caste, language or any of them, then 
there is a clear breach of his fundamental right,’ 2 
As regards the Advocate General’s contention that the discrimi- 
nation was not on grounds only of religion or caste but that these 
gtounds were accompanied by some other grounds, the Supreme 
Court, it is significant to remark, did not repudiate the fact of reli- 
gion being one of the legal grounds’ of discrimination, but, in- 
stead, proceeded to show that in the case under consideration reli- 
gion tvas, in fact, the only ground of discrimination and that, 
therefore, the Communal G.O. was null and void. This gives the 
clue to the conclusion that the Supreme Court in effect accepted 
the m 
Madras High Court. The Supreme Court said: ‘It is argued that 
the petitioners are not denied admission only because they are 
Brahmins but for a variety of reasons, e.g. (a) they are Brahmins, 
(b) Brahmins have an allotment of only two secats out of 14 and 
(c) the two seats have already been filled up by more meritorious 
‘Brahmin candidates. This may be true so far as these two seats 
reserved for the Brahmins are concerned, but thisline ofargument 


1. ILR (1951) Mad. at 149 192, 197. 
2. The State of Madras v. Champakam Dorairajan, (1951) SCJ 313 at 315.316. 
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can have no force when we come to consider the seats reserved 
for candidates of other communities, for so far as those seats are 
concerned, the petitioners are denied admission into any of them 
not on any ground other than the sole ground of their being 
Brahmins and not being members of the community for whom 
those reservations have been made.’ 

The Supreme Court gave a similar decision in B. Venkataramana 
v. The State of Madras? which also came before the Court from 
the Madras High Court by way of an appeal. The facts of the case 
were briefly as follows. In 1949 the Madras Public Service Com- 
mission invited applications for 83 posts of District Munsiffs. It 
was notified that the selection of the candidates was to be made 
from various castes and religious communities in accordance with 
the rules laid down by the Communal G.O. A certain number of 
seats were allotted to various communitiessuch as Harijans, Mus- 
lims. Christians, Backward Hindus, non-Brahmins and Brahmins. 
The Madras Public Service Commission made the selection in 
1950 in pursuance of the directions laid down by the Communal 
G.O. A candidate who had the requisite qualifications for being 
selected as a District Munsiff was not selected. It was admitted by 
the Advocate-General of Madras that but for the regard of the 
f the Communal G.O. the candidate was entitled, 
ks he secured, to be selected for the post. 
tion before the Madras High Court 
challenging the Communal G. O. as contrary to article 15 of the 
Constitution of India and the case ultimately reached the Supreme 
Court for decision. The Supreme Court again did not deal with 
article 15(r) since the subject matter of the dispute related more 
specifically to article 16(2) but proceeded to examine whether 
the G.O. offended article 16(2). The Court declared the G.O. 
void because its operation resulted in discrimination only on 
grounds of religion and caste and that such a discrimination was 
not protected by article 16(2). The Court commented that 


provisions o 
considering the mar 


The candidate filed a peti 


I. Ibid. at 317. 
2. (1951) SCJ 318. 
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‘ineligibility of the petitioner for any of the posts reserved for 
communities other than Harijans and Backward Hindus cannot 
but be regarded as founded on the ground only of his being a 
Brahmin. For instance, the petitioner may be far better qualified 
than a Muslim or a Christian or a non-Brahmin candidate and if 
all the posts reserved for those communities were open to him, he 
would be eligible for appointment as is conceded by the learned 
Advocate General of Madras, but, nevertheless, he cannot expect 
to get any of those posts reserved for those different categories, 
only because he happens tobe a Brahmin. His ineligibility for any 
of the posts reserved forthe other communities, although he may 
have far better qualifications than those possessed by members 
falling within those categories, is brought about only because he 
is a Brahmin and does not belong to any of those categories.’ 
Coming now to the consideration of the import of the relevant 
exceptional clause (4) of the article, the clause empowers the 
state to make any special provision for the advancement of any 
socially and educationally backward classes of citizens or for the 

Scheduled Castes and Scheduled Tribes. It did not forma part of 

thearticle as it originally stood but was added to it'by means of 

the Constitution (First Amendment) Act in 1951. The necessity 
for the amendment of the article arose, as the Prime Minister and 
the Law Minister of the Government of India said in Parliament,2 

1. Ibid. at 319-320. 

2. The Prime Minister said: ‘Now we come to this House for amendment 
because we have noticed some lacunae. We have noticed that difficulties 
arise because of various interpretations. It has been pointed out to us by 
judicial „interpretations that some of these lacunae exist.... [It] becomes 
our business as Parliament to see whether the purpose we aimed at is ful- 
filled, because if it is not fulfilled then the will of the community does not 
take effect. . .. Therefore, while fully respecting what the courts of the 
land have laid down and obeying their decisions, nevertheless it becomes 
our duty to see Whether the Constitution so interpreted was rightly framed 
and whether it is desirable to change it here and there, so as to give effect 
to what really in our opinion was intended or should be intended. Therefore, 
I come up before this House, not with a view to challenge any judicial 
interpretation but rather to find out and to take the assistance of this House 
in clearing up doubts and in removing certain approaches to this question 


which have prevented us sometimes from going ahead with measures of 
social reform and the like.” The Law Minister said: ‘The necessity for the 
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on account of the decisions given by the Supreme Court in 
The State of Madras v. Champakam Dorairajan and Venkataramana 
v. The State of Madras. It has a'ready been indicated that in these 
decisions both the Madras High Court and the Supreme Court of 
India had declared the Communal G.O. invalid because in its 
working it involved discrimination only on grounds of religion 
and that the state was consequently prevented from making any 
special provision for the backward classes only on grounds of 
ullify the bearing of these judicial 


religion or caste. It wasto n 
(1), as it then stood, that the 


decisions on the import of article 15 
amendment clause (4) was incorporated in the Constitution. 
The judicial interpretation of the clause seems to have been 
varying. Originally, in a few judicial decisions the ‘backward 
classes’ were given the same treatmentas the ‘Scheduled Castesand 
Scheduled Tribes’. It was held that the clause was an exception 
grafted to the rule laid down in article 15(1) and the state could 
discriminate amongst its citizens on the sole ground of their reli- 
gion or caste for the selection of backward classes, Scheduled 
Castes and Scheduled Tribes which were to be given special bene- 
fits. The Punjab High Court dealt with the clause in S. Gurmukh 
Singh v. The Union of Indiat arising from the Constitution (Sche- 
duled Castes) Order; 1950, promulgated by the President of India. 
The Order specified the castes which were to be deemed Schedul- 
ed Castes for the purposes of the Constitution. Thirty-four differ- 
ent castes of the Punjab State were notified to be Scheduled 
Castes. Paragraph 3 of the Order provided that ‘no person who 
professes a religion different from Hinduism shall be deemed to be 
a member of a Scheduled Caste’2 In the case of Punjab an ex- 
ception was made with respect to four out of thirty-four castes and 


U a 
amendment of article 15 has arisen on account of the judgements recently 
delivered by the Supreme Court in two cases which came up before them 
from Madras State. One case was The State of Madras v. Champakam Dorairajar 
and the other was Venkataramana v. The State of Madras.’ PD Pt. I XII(1951) 
8816, 8817, 9005- 

1. LIV PLR (1952) at 69- 

2. Cited ibid. at 70- 


76 THE SECULAR STATEAND INDIA 


it was provided that all Ramdasis, Kabirpanthis, Mazhabis or 

Silkligars would be deemed to be members of Scheduled Castes 

whether they professed the Hindu or the Sikh religion. Accord- 

ing to the President’s Order only Hindu Bawarias (and not the 

Sikh Bawarias) were deemed to be members of Scheduled Castes 

and Bawaria was not one of the four excepted castes. A Sikh 

Bawaria filed a petition before the Punjab High Court under 

article 226 of the Constitution of India, which empowers the 

High Courts to issue writs etc., to the effect that paragraph 3 of 

the Order was ultra vires of the Constitution of India on the 

ground that under article 15(1) no discrimination was to be made 
against any individual on grounds of religion. The High Court 
dismissed the appeal and upheld the validity of the Order. The 

Court said: ‘The wording of clause (1) shows that no discrimina- 

tion must be made against any citizen on grounds of religion or 

caste. An exception to this rule is grafted by clause (4) which pro- 
vides that special privileges may be given to backward people. 
This may be done on grounds of religion or grounds of caste. ... The 
Constitution provides that special privileges may be given to some 
persons because they belong to a certain caste and even within 
that caste group may be given special privileges. It can be argued 
legitimately that this amounts to discrimination against persons on 
grounds of caste alone, for those persons who do not belong to 
notified caste have not been given the special privileges and even 
within the caste privileges may be given on grounds of religion, but 

it must be remembered that*clause (4) of article 15 and article 341 

are exceptions grafted by the Constitution on the gencral rule laid 

down in clause (1). The High Court thus sustained discrimina- 
tion based solely on grounds of religion.? The Supreme Court of 

1. Ibid. at 72. (Italics ours.) For the text of Article 341 sec Appendix 2. 

2. It is interesting to observe that in 1957 there was a mass conversion of 
Scheduled Caste people from Hinduism to Buddhism in the State of Bombay. 
The Bombay Government, thereupon, withdrew concessions to these con- 
verts which were granted to them as Scheduled Castes. There was a heated 
debate in the Bombay Legislative Assembly and the Chief Minister of 


of Bombay, as reported in the press, stated that for the last ten years the 
Bombay Government had followed the system of stopping educational 
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India also heldin Nain Sukh Das v. The State of Uttar Pradesh that 
the ‘constitutional mandate to thestate not to discriminate against 
any citizen on the ground, inter alia, of religion . . . [is] subject to 
clause (4)... 7+ 

However, in a recent case, M.R. Balaji v. The State of Mysore,” 
the Supreme Court interpreted the clause differently inasmuch as 
it treated the ‘backward classes’ separately from the ‘Scheduled 
Castes and Scheduled Tribes’? The reservation for the Schedu- 
led Castes and Scheduled Tribes was, the Court said, “different 
and separate from, and independent of’ the reservation for the 
backward classes:* Though clause (4) was an exception to clause 
(x) of the article, it did not permit the classification of backward 
classes on the sole basis of caste (or religion). This prohibition, 
however, did not apply in the case of Scheduled Castes and 
Scheduled Tribes. 

The case arose out of an order issued by the Mysore Govern- 
ment which reserved sixty-eight per cent of the available seats in 
some educational institutions for candidates drawn from the 
backward classes. The order divided the backward classes into 
the ‘backward’ and the ‘more backward’ classes and had 
applied the sole criterion of ‘caste’ in the selection of the back- 


e of the Scheduled Castes who embraced any 
It was in this light that the Government 


d stopped the facilities after consulting the Back- 
. 6. The matter was later also 


he Central Home Minister told a member 


dhism will not 


to the facilities provided exclusively for the 
decision of the Government was based the Home 


on what principle the 


Minister replied 
previous year had passed a law to the effect that no one who professed any 


religion other than Hinduism or Sikhism would be regarded as a member 
of the Scheduled Castes.’ Lok Sabha Debates. Second Series, 1957, Ill, 5085- 


1. (1953) SCR 1184 at 1186. 


2. AIR 1963 sc 649- ar 

` The Court clarified this in a statement issued subsequent to the decision 
saying that it was applicable only to the backward classes. The Statesman, 
New Delhi (6 November 1962) p- $- 


4. See ibid. 
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ward classes to which the order was applicable. Some candi- 
dates from the non-backward classes could not secure admission 
and were told that they would have been entitled to admission 
but for the reservation for the backward classes. They then 
brought a suit against the Mysore Government challenging the 
validity ofthe order. They contended, first, that the order was in- 
valid because it offended against articles 15(t) and 29(2) and, 
second, that the extent of reservation prescribed by the said order 
was unreasonable and extravagant and was not justified even by 
clause (4). Tt was, they said, a ‘fraud’ on the Constitution. The 
Mysore Government contended that the classification was both 
rational and intelligible. 

In its decision the Court recalled the circumstances under 
which clause (4) was added to article 15 as an exception to its 
clause (1). The necessity to incorporate the clause, the Court said, 
arose as a result of the decisions given in Champakam’s case and 
Venkataramana’s case. The ‘object of this amendment was to bring 
articles 15 and 29 in line with article 16(4).’1 If the order could 
be shown to be justified by clause (4) its validity could not be 
questioned on the ground that it offended articles 15(1) and 29(2). 
The Court said: ‘There is no doubt that article 15(4) has to be 
read asa proviso or an exception to article 1 5(1) and 29(2). In 
other words, if the impugned order is justified by the provisions 
of article 15(4), its validity cannot be impeached on the ground 
that it violates article 15(1) or article 29(2). The fundamental 
tights guaranteed by the said two provisions do not affect the 
validity of the special provision which it is permissible to make 
under article x 5(4). This position is not and cannot be in 
dispute.’? 

Having thus disposed of the petitioners’ contention that the 
order offended articles 15(1) and 20(2), the Court declared the 
order void because it was not justified by clause (4). It gave two 
reasons for this conclusion. First, the State had employed the ‘caste’ 


1. M. R. Balaji v. The State of Mysore, AIR 1963 sc 649 at 657. 
2. Ibid. 
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as the sole criterion for the classification of classes to be treated 
as backward. This was not allowed by clause (4). The Court said: 
«We think that though castes in relation to Hindus may be a 
relevant factor to consider in determining the social back- 
wardness of groups or classes of citizens, it cannot be made the’ 
sole or the dominant test in that behalf. Social backwardness is in 
the ultimate analysis the result of poverty to a very large 
extent. . . . The classification of socially backward classes of 
citizens made by the state proceeds on the consideration only of 
their castes without regard to the other factors which are un- 
doubtedly relevant. Ifthat beso, the social backwardness of the 

communities to whom the impugned order applies has been 
determined in a manner which is not permissible under article 
15(4)... the impugned orderhas categorized the backward classes 
on the sole basis of caste which... is not permitted by article 
15(4))-- ’ Second, the Court held that the special provision for 
the advancement of backward classes as contemplated by clause 
(4) must be within reasonable limits and in its opinion the 
reservation of sixty-eight per cent of seats for such classes was 


c 


unreasonable and not permitted by clause (4). 

Though itis true that the adoption of religious or caste criteria 
for the selection of backward classes is unjustifiable, and should be 
replaced by economic criteria,? the above interpretation given 
by the Court seems to be rather confusing. According to the 


Court, the state is forbidden by clause (4) to make caste (or reli- 
gion) the sole test for the selection of backward classes. But caste 


. Ibid at 659, 660, 663- i 
ien S cis eral States have already adopted economic criteria 


2. Since this decision, sev “ ¢ 
for determining backwardness for the award of scholarships and stipends. 
The Education Ministry of the Government of India has also decided to do 
away with caste criteria and to adopt economic criteria for determi- 
ning backwardness for the award of post-matriculation scholarships. 
However, the position with regard to Scheduled Castes and Scheduled 
Tribes remains the same. The Law Ministry has, even after the decision, 
opinion that any member of a legislature who is occupying 
ed for Scheduled Castes and Scheduled Tribes, will, in accor- 


expressed an 
duled Castes) Order, 1950, cease to be 


a seat reservi 
dance with the Constitution (Sche 
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or religion can be made a ‘relevant factor’ in the determination of 
social backwardness. Classification of this kind i.c. classification 
where caste or religion is one of the grounds of discrimination is 
permitted even by the general rule of non-discrimination laid 
down in article 15(z). This being so, that part of clause (4) which 
relates to backward classes ceases to be an exception to article 
15(1) and becomes superfluous. Similarly, ifthe expression ‘back- 
ward classes’ is interpreted to mean the same thing in article 16(4) 
as in article 15(4) then article 16(4) also becomes superfluous. If 
the classification under article 16(4) is to be made in a manner 
where caste or religion appears as a relevant factor then such a 
classification would be allowed by article 16(2) and there would 
benoneed forthe proviso. Itis to be noted that article 16(4) con- 
tains no separate reference to Scheduled Castes and Scheduled 
Tribes as is done in article 1 5(4). If the backward classes are to be 
treated as separate and distinct from the Scheduled Castes and 
Scheduled Tribes and if the expression “backward classes’ means 
the same thing, asit should, in both article 15(4) and article 16(4), 
then the latter contains no provision for any special reservation for 
Scheduled Castes and Scheduled Tribes of appointments and posts. 
Be thatas it may, itis clear that the Constitution does not forbid 
discrimination by the state on grounds of religion. The principle 
of religious non-discrimination embodied in article 15(1) is that 
the state cannot discriminate against any citizens on the sole basis 
of their religion. It can, however, discriminate ona religious ground 
provided it is accompanied by another ground. The difference 
between the principle incorporated in article 1 5(1) and the one in- 
corporated in the non-discriminatory provisions cited above from 
foreign constitutions is very vital. Whereas the result of the latter 
prohibitions is that religion is completely eliminated as a legal fac- 
tor in the conduct of the affairs of the state, in the case of India it 
can be one of the legal factors. Further, thestate can make religion 
the sole basis of discrimination amongst its citizens when making a 
special provision for the advancement of Scheduled Castes and 
Scheduled Tribes. The meaning of the other provisions is now 


sar 
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obvious. The state according to article 16(2) can make religion 
one of the grounds on which it can make a citizen ineligible for or 
can discriminate against him in respect ofany employment or office 
under it. Under article 23(2) it.can make religion one of the 
grounds of discrimination while imposing compulsory service for 
public interest. In a similar way, religion can be made, according 

to article 29(2), one of the grounds of discrimination for denying 

admission into any educational institution maintained by the state 
or receiving aid out of state funds. Likewise, under article 15(2) 
religion can be made one of the grounds for subjecting citizens to 

any disability, liability, restriction or condition with regard to the 

places mentioned in the article. If the expression ‘backward class” 
in article 16(4) includes the “Scheduled Castes and Scheduled 
Tribes’ then religion can be made the sole ground for discrimina- 
tion when making any special provision for reservation of any 
appointments or posts for any Scheduled Castes and Scheduled 
Tribes. Article 15(4) being an exception also to article 29(2), reli- 
gion can be made the sole basis for denying admission into any 
educational institution maintained by the state or receiving aid 
out of state funds when making a special provision for the Sche-- 
duled Castes and Scheduled Tribes. 

It is, however, to be noted that the power of the state to make 
religion one of the grounds of discrimination is in another sense 
non-discriminatory. The Constitution does not prescribe that the’ 
power is to be exercised in favour of any particular community. 
The state can make religion one of the bases of discrimination to 
favour, for instance, Hindus as against Muslims and Christians. It 
can also use it to favour Muslims as against Hindus and Christians,. 
and so on. But the power to make religion the only ground of 
discrimination is different. In this case, those to be included’ 
in Scheduled Castes and Scheduled Tribes for receiving certain 
benefits, which are not available to other citizens, must generally 


profess Hinduism. 
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The Constitution and the Communal Approach 


principle of religious non-discrimination as incorporated in 

the Constitution of India differs from thenon-discriminatory 
principle found in many other constitutions. It has been pointed 
out that this difference lies in the fact that whereas in the case 
of those foreign constitutions from which provisions were cited, 
discrimination by the state against its citizens on grounds of 
their religion is banned absolutely, the Constitution of India 
permits discrimination on condition that the religious ground 
is accompanied by another reasonable ground. This difference 
in the nature of the non-discriminatory principle has far-reaching 
consequences which are contrary to the concept of the secular 
state. We intend to bring out in this chapter an important con- 
sequence and that is that by virtue of this principle the Con- 
stitution permits the state to embark upon communal (sectarian) 
legislation. It empowers the state to legislate different laws 
applicable to different communities. The state can, for instance, 
pass a law applicable only to Hindus, another which is appli- 
cable only to Muslims and yet another, which is applicable 
only to Christians. By implication the state can accord legal 
recognition to its people not only as its citizens but also as 
members of different communities i.e. as Hindus, Muslims etc. 
This fact was realized even during the debates of the Consti- 
tuent Assembly and one member sought to ban such a com- 
munal approach by the state towards the conduct of its affairs 
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by moving an amendment to article 8 of the Draft Constitu- 
tion (article 13 of the Constitution of India). The amendment 
sought the inclusion ofa new clause in the article and read that: 


‘The Union or the State shall not undertake any legislation 
or pass any law discriminatory to some community or commu- 
nities, or applicable to some particular community or commu- 


nities and no other. 


Commenting on his amendment the member argued that 
India had been declared to be a secular state and that in a secular 
state ‘a citizen [was] just a man...’ and his religion was to be 
‘taken care of by the individual himself’? It was necessary, 
therefore, to ban the enactment of communal legislation by the 
state. His amendment was not accepted by the Constituent 
Assembly and the state was left free to enact such discriminatory 
and communal legislation. 

The right of the state to enact this kind of legislation was 
upheld by the Bombay High Court in 1951 in The State v. 
Narsu Appa Mali2 The case arose out of an Act passed by the 
State of Bonibay in 19ST. The Act was known as the Hindu 
Bigamous Marriages Act and was applicable only to Hindus 
residing in the State of Bombay. The Act sought to prohibit 
bigamy among Hindus alone. It had, in this way, set up a reli- 

ious criterion for the selection of people to whom it was to be 
applicable. The penal provisions of the Act provided severer 

enalties for any offence against it than the penalties provided 
in the Penal Code for contracting a bigamous marriage in the 
case of Christian and Parsi communities. In their case the offence 
was non-cognizable and also compoundable while in the case 
of the Hindu community, under this Act, the offence was made 
cognizable and non-compoundable. Since the Act was to be 
applied only to the Hindus, the Muslim community which 
practised polygamy was left out of the operation of the Act. 


1. CAD VII 612. 
2. (19541) ILR Bomb. 775- 
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The constitutionality of the Act was challenged on the ground’ 


that it offended article 15 of the Constitution of India. The 
plaintiff alleged that the State of Bombay had by passing the 
Act discriminated between Hindus and Muslims on the ground 
of religion and had set up a code of social reform for Hindus 
which was different from the one applicable to Muslims. It 
was further alleged that the penal provisions provided in the 
Act, which were severer than those in the Penal Code, although 
for the same offences, also amounted to discrimination between. 
Hindus on the one hand and Christians and Parsis on the other 
hand. x 
The Court upheld the validity of the Act on the ground that 
the religious discrimination was accompanied by other rea- 
sonable grounds. Referring to these grounds the Court said 
that the state was ‘entitled to consider the educational deve- 
lopment of the two communities. One community might be 
` prepared to accept and work social reform; another might not 
yet be prepared for it... .The state may rightly decide to 
bring about social reform by stages and the stages may be 
territorial or they may be community-wise’.! Dealing with the 
allegation that the different penal provisions amounted to dis- 
crimination amongst Hindus on the one hand and Christians 
and Parsis on the other, the Court justified the discrimination 
saying that: ‘The reason for making the offence cognizable 
and non-compoundable under the Hindu Bigamous Marriages 
Act is obvious. The Penal Code is dealing with communities 
which have been monogamous for a long period and whose 
religions also impose the rule of monogamy. The Hindu Biga- 
mous Marriages Act is attempting to bring about social reform 
in a community which has looked upon polygamy as not an 
evil institution, but fully justified by its religion. It is also 
introducing this measure of social reform in a community where 
the women have looked upon their husbands with reverence 
and respect. Instances are not unknown where Hindu wives 


1. Ibid at 782. 
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themselves have insisted upon their husbands marrying a second 
wife in order that sons may be born to them. . . Therefore, 
if prosecution for bigamy was to be at the instance of the ag- 
gricved Hindu wife, theremight have beenhardly any prosecution 
at all, and if offences under the Hindu Bigamous Marriages 
Act were made compoundable, most Hindu wives out of respect 
for their husbands would have compounded the offences. 
Therefore, to make this social reform effective a more severe 


law was necessary. 1 Mr Justice Gajendragadkar in his separate 


but concurring judgement also referred to the other grounds 


and said: ‘Whether it was expedient to make this Act applicable 
to the Mohammedans as well as to the Hindus would be a 
matter for the legislature to consider. . . .The State legislature 
may have thought that the Hindu community was more ripe 
for the reform in. question... - [The] social conscience of the 
Hindus, according to the legislature, may have been more in 
tune with the spirit of proposed reform. ? ; 

There is, however, another aspect of the matter. It is well 
known that communalism has been andto some extent continues 
to be the bane of Indian social life. It was mainly responsible for 
the partition of the country. After the framing and implemen- 
tation of the new Constitution, it was hoped that the Consti- 
tution in its working would lead to the eventual eradication of 
the evil from the social body. Sadly enough, after several years of 
its working, these hopes have been belied and the evil continues to 
manifest itselfin many ways. It has been felt necessary to establish 
a National Integration Committee to examine what steps are 
necessary-to achieve national integration and to get rid of com- 
munalism and other forms of sectionalism. It is our considered 
view that, apart from the role played by communal organizations 
for the strengthening of communalism, this communal approach 
by the state, which was perhaps motivated by a desire not to 
interfere with the religious life of the minorities, has worked 


1. Ibid. at 782—783- 
2. Ibid. at 798, 799- 
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towards strengthening of communal consciousness of the people” 
If the state governs its citizens in accordance with different com™ 
munal laws, it can hardly be expected that such a policy will culti“ 
vate a sense of unity and nationalism among them. Dr B. Re 
Ambedkar, in reply to severe criticism in Parliament in 1951 
of the Hindu Code Bill by some members as a measure which 
amounted to ‘discrimination between different sections of our 
citizens on the ground of religion’! and whichhada ‘smell of com- 
munalism’,? stated firmly that: ‘The Constitution permits us to 
treat different communities differently and if we treat them 
differently, nobody can charge the Government with practising 
discrimination.’ Yet the fact remains that such an approach is 
not only discrimination among the people on ground of te- 
ligion but is also a breeding ground for communalism. It is 
bound to deepen communal consciousness in the minds of the 
people. 

If, therefore, communalism is to beeradicated, a beginning has 
to be made from the Constitution itself. There is a need to amend 
it so as to make the enactment of communal laws,illegal. Even 
twelve years after the promulgation of the Constitution, there 
seem no signs that a uniform Civil Code will be quickly adop- 
ted, though Article 44 of the Directive Principles of State Policy 
in the Constitution directs that the ‘State shall endeavour to 
secute for all citizens a uniform Civil Code throughout the terri- 
tory of India’. 


1. PD Pt. II VII (1951) 2358. 
2. Ibid. 2394, 
3. Ibid. 2945-50. 
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State, Religion and Financial Aid 


DANCE WITH THE SEPARATION OF THE STATE 


N ACCOR 
[= the church the state is not to give financial aid, direct 
or indirect, large or small, to any kind of religious institu- 

tions. The state is not to give financial aid because, if it does 
so, it helps sustain institutions the main object of which is the 
propagation of their religions. Further, the rendering of finan- 
cial aid by the state to the church leads to state control and re- 
gulation of the affairs of the church which, as we have already 
said, cuts at the very root of the concept of the secular state. 
As Mr Justice Jackson commented in Everson v. Board of 
Education, if the state gives financial aid, it will regulate that 
which it subsidizes! It is said that he who pays the piper 
calls the tune. 
| The Constitution of India, however, does not tule out finan- 
cial aid by the state to the religious bodies. Indeed, it permits aid 
not only for sectarian educational institutions but for all kinds 
of religious institutions including places of worship suchastemples 
and mosques. This becomes evident from the relevant governing 
articles in the Constitution. These articles are as follows: 
Article 27 

No person. shall be compelled to pay any taxes the proceeds 
of which are specifically appropriated in payment of expenses 
for the promotion or maintenance of any particular religion 
or religious denomination. ‘ 


1. Gee above, P- 27- 
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Article 28 PEA ’ 

(1) No religiousinstructionshall be provided in any education- 
al institution wholly maintained out of state funds. 

(2) No person attending any educational institution recogniz- 
ed by the state or receiving aid out of state funds shall be 
required to take part in any religious instruction that may 
be imparted in such institution or to attend any religious 
worship that may be conducted in such institution or in any 
premises attached thereto unless such person or, if such 
person is a minor, his guardian has given his consent thereto. 


Article 30(2) ; 
`- The state shall not, in granting aid to educational institutions, 
discriminate against any educational institution on the ground 


-that it is under the management of a minority, whether based 
on religion or language. ~ 


„Articles 28(3) and 30(2) are explicit in themselves in the matter 
_of financial aid by the state to sectarian religious educational 
institutions and do not need elucidation, Their very texts indi- 
cate that under the Constitution of India the state does give 
-financial aid to sectarian educational institutions. The fact that 
article 28(3) makes receiving of religious instruction or parti- 
cipation in religious worship in state-aided sectarian educational 
institutions voluntary or that’ article 30(2) ordains that the 
State shall not discriminate against any such institution on the 
ground that it is under the management of a religious minority 
“is beside the point. For, in the context of the concept of the 
secular state, the point involved is whether or not the state gives 
financial aid to such institutions. 


Article 27 and clause(t) of article 28 need explanation. 
We shall first deal with the latter. 


The clause seeks to prohibit the use of educational institutions 
-which are wholly maintained out of state funds for imparting 
religious instruction. The ban is imposed not merely on the 
state but on any agency whatsoever. This was made clear by 
Dr Ambedkar while moving in the Constituent Assembly an 
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amendment to the clause as it was worded in the Draft Constitu- 
tion. Originally the clause read that: 


‘No religious instruction shall be provided by the state in 
any educational institution wholly maintained out of state 
funds.’ j 


During the consideration of the clause in the Constituent 
Assembly some members expressed the apprehension that the 
-occurrence of the phrase ‘by the state’ in the clause might be 
construed to mean that what was prohibited was the imparting 
‘of religious instruction by the state but that other agencies 
could use such institutions for imparting religious instruction.? 
Dr Ambedkar thereupon moved an amendment to the clause 
which sought to delete the words ‘by the state’ and so prevent 
the possibility of such an interpretation. The amendment was 
accepted by the Constituent Assembly. Speaking for his amend- 
ment before the Constituent Assembly, Dr Ambedkar made it 
sufficiently clear that the purpose of the clause was to prohibit 
theʻuse of such institutions by any agency whatsoever for reli- 
gious instruction. He said: “The object of this amendment is to 
remove a possibility of doubt that might arise. If the words 


““by the state” remain in the Draft as it now stands, it might be 
construed that this article permits institutions other than the 


state to give religious instruction. The underlying principle of 
this article is that no institution which is maintained wholly 
out of state funds shall be used for the purpose of religious 
instruction irrespective of the question whether the religious 
instruction is given by the state or by any other body.’s 

The clause thus bans the imparting of religious instruction in 
any educational institution which is wholly maintained out of 
state funds. At the same time the clause, by laying down the 
condition that. the ban applies only to the educational institu- 


1. Clause (1) of article 22 of the Draft Constitution. 
2. CAD VII 870. 
3. Ibid.. 871. 
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‘Tn clause(t) of article 22, after the words “in any educational 
institution wholly’ th 


e words “or partly” be added? 


you desire’, he continued, 
*eugious instruction from public institutions 
Maintained fro 


om. common funds, , - then it would be absurd. . . 


On the excuse that part of the 
expenditure is met by other than c State’ funds? "The am- 
endment was rejected, 

The clause, therefore, gives the state very wide scope to 
ance religious instruction by b 
involved. Wh, 
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ether the State actual 


ly does so or does not do so 
1. CAD vit 869 (K.T, Shah), 
2. Ibid. 
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is, being a matter of governmental policy, irrelevant. What is 
relevant is that the Constitution permits the state to do so. 

Article 27 defines the relationship between the state and reli- 
gion in general in matters of financial aid by the state. The 
article is surely not the equivalent of the U.S.A. Supreme 
Court ruling in Everson v. Board of Education on the same subject, 
as is sometimes held.1 If it were so, articles 28 and 30(2) would 
have not found a place in the Constitution of India. The article, 
in fact, seems to have been borrowed from the Swiss Constitu- 
tion and then to have been altered vitally. 

The use of the word ‘compelled’ in article 27 of the Consti- 
tution of India was understood by some members of the Consti- 
tuent Assembly as having a special significance. It was argued 
that what the article ordains is that the state shall not use its 
force to compel a person or a community to pay taxes the pro- 
ceeds of which are specifically appropriated in payment of ex- 
penses for the promotion or maintenance of any particular reli- 
gion or religious denomination but that it may do so with their 
consent. If accommunity was willing to pay a tax for the main- 
tenance or the promotion of any particular religion, then the 
state might collect the tax and pay it over to the relevant com- 
munity.’ This view, however, was entertained, it seems, due 
to the lack of understanding of the nature of a ‘tax’. It is well 
known that a tax is compulsory as distinguished from a donation 
which is optional. A community, as distinguished from the 
state, cannot levy a tax since it does not have at its disposal the 
necessary means of enforcing its collection. The word compell- 
ed’, therefore, goes well with the word ‘taxes’ in the article. 


Beyond this the word does not seem to have any special signi- 
ficance. 

I. See above, p. 26. R R 

2. Article 49 te the Swiss Constitution reads: ‘No person may be compelled 
to pay taxes the proceeds of which are specifically appropriated in payment 


of the purely religious expenses of any religious community of which he is 
not a member. The exact execution of this principle is reserved to federal 


legislation.” 
3. CALI 879 
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The Supreme Court of India has not exptessed its opinion on 
the import of the article comprehensively. The Court made A 
passing reference to its meaning in two of its decisions and said: 
“What is forbidden by article 27 is the specific appropriation 
of the proceeds of any tax in payment of expenses for the pro- 
motion or maintenance of any particular religion or religious 
denomination. Further, the Court held that the article would 
be attracted only when a question of the ‘favouring of any part- 
icular religion or religious denomination’ was involved.* These 
comments of the Supreme Court do not throw enough light 
on the meaning of the article, since it is almost a reproduction 
of the language of the article itself, Moreover, the significance 
of the words ‘specifically’ and ‘particular’ and their interrelation- 
ship is not clarified. These words seem to be the key words to 
the understanding of the article. Can the state, for instance, 
levy a tax the proceeds of which are specifically ap 
payment of expenses for the promotion or maintenance not of 
any particular religion or religious denomination but of religion 
as such? Again, will it be constitutional if the state pays the 
expenses for the maintenance or promotion of a particular reli- 
‘gion or religious denomination without specifically appropriating 
funds to that end? Be that as it may, it is clear that the article 
can be invoked only when a question of favour or disfavour in 
the matter of Specifically appropriated financial aid to various 
religious bodies is involved and that as long as such a question is 
absent, the article is not attracted. State financial aid to religion 


is not ruled out as is the separation of the state 


‘and the church, 


propriated in 


the case under 


1, Mahant Sri Jagannath Ramanuj D 
SCR 1046 at 1054; Commissione 


wamiar, S 
a (1954) SCR 1005 at 1045, 


Social Reform 


N MODERN TIMES THE STATE HAS BEEN INCREASINGLY 
relied upon as an agency for effecting social reforms in the 

Æ body-politic. Consequently, in many states, there has come 
into existence a body of laws generally known as ‘social welfare 
and reform legislation’. However, the scope of the word ‘social’ 
in this regard has differed from country to country. In certain 
States its meaning has been expanded to include almost every 
aspect of human life. In others, it has been given a limited 
meaning. Thé question here is: What limits does the secular 
character of a state impose on the scope of the word ‘social’ 
when used in connexion with the legislation passed by the 
state for effecting reforms? We have already indicated that in 
a secular’ state religion cannot be made a ‘public business’, 
meaning thereby that it ceases to be a business of the state, 
From this it follows that in a secular state the word ‘social 
when used in connexion with state legislation passed for effect- 
ing reforms cannot be construed to include religious reform. 
To be clear, it is not being suggested that religion ceases to be 
a part of society. It definitely remains a part of society as 
distinguished from the state. What is being suggested is that if 
there is a necessity for religious reforms, such reforms in a 
secular state will be undertaken by the religious authorities and 
not by the state. ; 
But what if the religious authorities fail to carry out a desired 
religious reform? What if the followers of a religion continue 

y 
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to observe a practice which has the sanction of their religion but 
which is repugnant to the commonly accepted social and moral 
standards of the day and which, in the opinion of the state, 
needs reform? Further, what if a religion denies to its adherents 
certain facilities which the state thinks should be available to 
them as citizens? What course can the state adopt to effect the 
reforms without in any way losing its secular character? We 
can provide an answer to these questions by citing two illus- 
trations of the method adopted in the United States of America 
and certain European countries. 

The first concerns the way the question of polygamy was 
settledin the U.S.A. The doctrine ofa religious sect, the Mormon 
Church, sanctions polygamy and its adherents in the U.S.A. 
used to practise it op rather a large scale, the number of wives 
of one man being sometimes as many as twenty-seven. The 
practice was distasteful to the Government of the United States 
which finally decided to ban it and to enforce monogamy by 
way of social reform. In 1862 Congress passed a law applicable 


to all citizens of the United States which prohibited the practice 
of bigamy. The law read: 


‘Every person having a husband or wife living, who marries 
another whether married or single, in a territory or other place 
over which the United States have ex 


; n clusive jurisdiction is 
guilty of bigamy and shall be punished by a fine of not more 
than $500, and by imprisonme 


; nt for a term of not more than 
five years. 


The practice of bigamy thus became outlawed. What is to be 
noted hi 


c cre from the point of view of this study is that the state 
did not reform the contents 


i i of the doctrine of the Mormon Church 

whe was left as it was. It only passed a law of its own which 

a awed a certain Practice, no matter whether the practice had 

the sanction of a religion. The Practice became illegal because it 

clashed with a law of the State. 

m second illustration concerns the way the question of 
ivorce has been dealt with by the state in the U.S.A. and some 
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European countries. Some of the western churches, especially 
the Roman Catholic Church, regard marriage as an ‘indissoluble 
bond’ and believe in the ‘inadmissibility of divorce under all 
circumstances’. Many states have, however, passed divorce 
laws providing for the dissolution of marriage on various 
grounds, But in doing so, these states have not touched the 
doctrines of Roman Catholicism. They have set up their own 
divorce laws and it is left to the individual to decide whether he 
wishes to be governed by the Roman Catholic law or the state 
laws. As was pointed out by an important member in the 
Parliament of India once, these states ‘have passed civil laws 
which allow Roman Catholics to adopt divorce if necessary. 
But they have not touched their religion. They have allowed 
that to remain separate, but those among the Roman Catholics 
who desire to be governed in accordance with the civil laws, 


it is open to them to do so’ 
The Constitution of India, too, 
(2)(b) of article 25, which empowers the state (1) to embark 
upon legislation providing for social welfare and reform and (2) 
to throw open the Hindu religious institutions of a public 
character to all classes and sections of Hindus. The article 


reads: 


‘Nothing in this arti 
existing law or prevent t 
DE for social welfare and re 
teligious institutions of a pu 
tions of Hindus.’ 

However, the scope of the word ‘so 
half of the above clause does not exclude, as will become evident, 
religious reform by the state. What is generally done in India is 
that when a certain religious practice is repugnant to the state, 
the legislature, by way of social reform, examines the content 
of the religion concerned, amends and reforms it, and then, 


contains a provision, clause 


cle shall affect the operating of any 
he state from making any law provid- 
form or the throwing open of Hindu 
blic character to all classes and sec- 


cial’ as used in the first 


I. PD VI (1951) 2711 (S.P. Mookerjee)- 


y 
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by law, makes the amendment and reform a part of the same 
religion. Of course the question whether or not such a legisla- 
tive enactment is a measure of ‘social welfare and reform’ is left 
to the civil courts to determine. The full import of clause (2)(b) 
of article 25 will be cleat when reference is made to some 
judicial decisions. 

Both Hinduism and Islam have a set of laws known as Hindu 
Law and Mohammedan Law respectively. These laws pres- 
ctibe how questions of marriage, divorce, etc., shall be governed 
amongst their followers. They are generally described as the 
‘personal law’ of the respective communities and the point to 
be noted here is that they form, as was stated by Dr Ambedkar 
in the Parliament of India in 1951, a part of the respective reli- 
gion, Speaking as the Law Minister of the Government of 
India he said: ‘In our country. . .the profession of a particular 
religion carries with it the personal law of the person. You 
cannot get away from that position,’ 

Mohammedan Law permits polygamy and a Muslim accord- 
ing to Mohammedan Law can have four wives at a time. It 
also permits divorce. Hindu Law, till recently, 
polygamy and, unlike Mohammedan Law, it di 
the number of wives a Hindu could have at a 


cally, therefore, a Hindu could marry as many women as he 
wanted. Hindu Law, 


however, did not permit divorce. The 

practice of polygamy is considered to be immoral judged from 
modern standards. Apart from that, the Hindu system of 
marage as permitted by the Hindu Law resulted, in some 
cases, In grave injustice to Hindu women. For, while the man 
was free to desert a wife to marry another woman, the wife 
could not divorce him to seck marriage with 
The state therefore decided to affect reform 
lation. It did not, however, 


al citizens outlawing bigamy. 


also permitted 
d not prescribe 
time. Theoreti- 


someone else. 
through legis- 
pass a uniform law applicable to 
Nor did it set up its own uniform 


I. Ibid. 2949. 
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law providing for divorce. Instead, it passed a communal 
(sectarian) law applicable only to the Hindus. The law amended 
and reformed the Hindu Law itself and made the amendments 
and reforms a part of the Hindu Law which, as Dr Ambedkar 
said, was a part of Hinduism. 

The law was passed in 1955 andis known as the Hindu Marriag- 
es Act, 1955. According to a leaflet published by the Ministry 
of Law, Government of India, it was the first instalment of the 
Hindu Code Bill and it amended and codified the law relating to 
marriages among Hindus." The law contained ‘several provi- 
sions by way of reform of the Hindu Law’. To mention the 
more important, it enforced monogamy among Hindus and 
provided that if a Hindu having a husband or wife living con- 
tracted another marriage she orhe would beliable to punishment. 
The law also provided for divorce. Both these provisions were 
Contrary to Hindu Law as was admitted by the Law Ministry 
leaflet which said that ‘Hindu Law did not prohibit polygamy” 
and that, ‘it as it stood before the Act did not recognize divorce 
and the right to obtain divorce was available only under caste 
customs or under laws passed by certain States’. Another 
Provision of the Act sought to incorporate the Act in the per- 
sonal law of the Hindus. The provision said that the ‘Hindus 
who are domiciled in the territories of India other than the 
territory comprised within the State of Jammu and Kashmir 
will carry with them this law as their personal law wherever 
they may be’.t The Hindu personal law being a part of Hindu- 
ism, it is clear that what the state did was to amend and re- 
form Hinduism, make some fundamental changes in it and, 


then, make the changes a part of Hinduism. 


I. The Law Relating to Hindu Marriages, p-t- 

2. Ibid. p.2. 

3. Ibid. p. 11. 

4. Ibid. p. 3. d in Parliament, during debates on 
i } i ted in Parlia , 

5. In this connexion a member had state jages Act was an instalment, 


the Hindu Code Bill of which the Hindu Marri 
aS i i ligion is the caste system and secondly 
e e eee held. It is held o be.. „sacramental 


the particular way in which marriage 1s 


7 
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The constitutionality of the Act was tested in a case, Ram 
Prasad v. The State of U.P.} which came before Allahabad High 
Court in 1956. The facts of the case were briefly as follows. 
Mr Ram Prasad, a subdivisional officer of the Public Works 
Department of Garhwal wanted to. marry a second wife because 
his first wife did not bear him a son. The State Government 
issued an order prohibiting him from marrying a second wife 
in the life-time of his first wife. Thereupon, he filed a writ 
petition before the Court praying that the order of the State 
Government prohibiting him from marrying a second wife in 
the life-time of his first wife be quashed. The petitioner stated 
that according to his religion, Hinduism, no person could 
achieve spiritual salvation without a son and that his wife was, 
according to medical reports, unfit to bear any child. 

The Court dismissed the petition and held the Act as well as 
the order of the State Government as intra vires of the Constitu- 
tion as it was a measure of ‘social welfare and reform’ and was 
protected by clause (2)(b) of article 25. The Court said: ‘The fact 
that according to the Hindu Shastras the marriage.is a sacrament 
and is regulated by the Shastras and that [the] essential principle 
underlying a Hindu marriage is the perpetuation of family by 
birth of sons nonetheless marriage is a social institution and it 
may be for the welfare of the state to control such an institution 
and to bring about measures of reforms which the legislature's 
wisdom thinks proper to do in the interest of the state... Eve? 
if bigamy be regarded as an integral part of Hindu religion the 
impugned rule is protected under article 25(b).”? 


In another case, Sardar Syedna Taher Saifuddin Saheb v. the State 


by Orthodox Hindus. But one by one heen Vedic Dharma as practised 


Vedic Dharma.’ PD VIII (1951) i ae according to the Sanatan 
I. AIR (44) 1957 Allah. 411. 
2. Ibid. at 414. 
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of Bombay; a law passed by the Bombay State legislature was 
declared invalid by the Supreme Court of India because it was 
found to be not a measure of ‘social welfare and reform’, as 
referred to in clause (2) (b) of article 25. The law was passed in 
1949 and was known as the Bombay Prevention of Excommuni- 
cation Act. It sought to outlaw the practice of excommu- 
nication prevalent in certain communities. The Act defined 
the terms ‘community’ and ‘excommunication’. A community 
was defined as ‘a group, the members of which [were] con- 
nected together by reason of the fact that by birth, conversion, 
or the performance of any religious rite they [belonged] to the 
same religion or religious creed and [included] a caste or sub- 
caste’. ‘Excommunication’ was defined as ‘the expulsion of a 
person from any community of which he is a member depriving 
him of rights and privileges which are legally enforceable by 
a suit of civil nature by him or on his behalf’. An Explanation 
enumerated these rights and privileges and included ‘the right 
to office or property oF to worship in any religious place or a 
tight of burial or cremation’. A section of the Act made ex- 
communication invalid and another section provided for pena- 
lizing ‘any person who does any act which amounts to or is 
in furtherance of the excommunication of any member of a 


community’. 
The constitutionality of the 
member of the Dawoodi Bo 


excommunicated by its Head P. d 1 
a case before the Bombay High Court. The plaintiff challenged 


the validity of the excommunication orders contending that 
they were contrary to this Act. The defendant, the Head Priest, 
argued that the Act was unconstitutional since it offended 
against articles 25 and 26 of the Constitution. 

The High Court upheld the validity of the Act and nullified 


the excommunication order on the ground that the Act was 


Act was tested in 1953 when a 
hra community who had been 
riest in 1934 and 1948 brought 


I. AIR 1962 SC 853- 


, 
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protected by clause (2)(b) of article 25 since it was a measure 
of ‘social welfare and reform’. The Court said: ‘Our view is 
that the right to excommunicate a member of a community 
is not part of religious faith and belief. At best, it can only be 
a religious practice and if in the opinion of legislature such a 
religious practice runs counter to. ..a policy of social welfare 
upon which the state has embarked, then the religious practice 
must give way and the legislation must prevail against the 
practice. ...[Here] the object that the legislature had was social 
reform and the social reform contemplated was to prevent the 
Practice of throwing people out of their community and de- 
priving them of their rights and privileges.’ i 
An appeal was made to the Supreme Court against the decision 
of the Bombay High Court and the Supreme Court gave its 
decision in 1962. It declared the Act void by a majority of 
four to one. The diference of opinion, it may be noted, was 
not with regard to the right of the state to reform a religious 
practice. Both the majority and the minority agreed that if a 
legislative enactment could be shown to be a measure of ‘social 
welfare and reform’ then it could legitimately regulate and 
reform a religious practice. The difference was on the question 
as to whether or not the impugned Act was a measure of ‘social 
welfare and reform’. Sinha C.J. in his dissenting opinion held 
that the Act was intra vires of the Constitution because excom- 
Munication deprived the excommunicated of their civil rights 
and in so far as the Act protected the civil tights of the members 
of the community by banning excommunication, it was a 
measure of ‘social welfare and reform’, He said: ‘I am not 
concerned in this case with the purely religious aspect of ex- 
communication. I am only concerned with the civil rights of 
the members of the community, which rights they will continue 
BS enjoy as such members if excommunication was held to be 
invalid in accordance with the provision of the Act. Hence, 


1. AIR 40 (1953) Bomb. 183 at 187, 188. 
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though the Act may have its repercussions on the religious 
aspect of excommunication, in so far as it protects the civil ` 

rights of the members of the community it has not gone beyond 
the provisions of article 25(2)(b) of the Constitution.” 

Das Gupta J. delivering the judgement on behalf of himself 
and two other Justices declared the Act void. He accepted the 
plaintiff’s plea that excommunication was a ‘matter of religion’ 
as mentioned in article 26(b) and since the Act was not a measure 
of ‘social welfare and reform’, it was invalid in so far as it banned 
excommunication. He said: ‘The exercise of this power of 
excommunication on religious grounds forms part of the manage- 
ment by the community through its religious head, “of its 
own affairs in matters of religion”. The impugned Act makes 
even such excommunication invalid and takes away the power 
of the Dai as the head of the community to excommunicate 
even on religious grounds. . . - The mere fact that certain civil 
rights which might be lost by members of the Dawoodi Bohra 
community as a result of excommunication even though made 

ds and that the Act prevents such loss, does 
not offer sufficient basis for a conclusion that it is a law “provid- 
ing for social welfare and reform”. Ayyangar J. delivered 
a separate but concurring opinion and commented that clause 
(2) (b) of article 25 did not ‘enable the legislature to “reform 
a religion out of existence or identity’.* The impugned Act, he 
said, was such an instance and was, therefore, void. 

Under the first half of clause (2)(b) the state is therefore 
empowered to legislate on the personal law of the various 
communities which is a part:of their religion. It is empowered 
to examine and reform religious practices. The relationship 
between the state and the religion in this respect was summed 
up by Dr Ambedkar both in the Constituent Assembly and, 

dia as the Law Minister. In the 


later, in the Parliament of In 


on religious groun: 


I. AIR 1962 SC 853 at 865. 
2. Ibid. at 869, 870- 
3. Ibid. at 875. 
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Constituent Assembly he stated that: ‘It is. . -quite iapa 
` for anybody to conceive that the personal law shall be Sean 
from the jurisdiction of the state. In Parliament he es Pa 
during the debates on the Hindu Code Bill, that under ae 
Constitution of India, ‘the state has retained all along in at 
25 the right to interfere in the personal law of any freee 
in this country. There can be no argument against that. jes 
only question is the time, the occasion and the SHAE a 
‘I want to assert’, he continued, ‘in this House while I am A 
that I shall hear no argument from any community to a TA 
this Parliament has no right to interfere in their personal la ‘ 
or any other laws. This Parliament is absolutely Sra Fa 
we deal with any community so far as their personal law 


3 ome R in 
concerned apart from their religion. Let no community p i. 
: > i ho- 
a state of mind that they are immune from the sovereign aut 
rity of this Parliament.2 


: ig 
Let us now examine the latter part of the clause under d: 
cussion. This part ordains th; 


at: “Nothing in this article shel 
affect the Operation of any existing law or prevent the sta 
from making any law... provid 


1. CAD VII 781. 

2. PD VII (1951) 2950. It is not clear what the Minister meant by apa 
from their religion’, since earlier he had said that personal law was a pas 
of religion (above, p. 96). Did he mean mere belief’ 


; 
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those founded for the benefit of sections thereof and denomi- 
national templest [are] comprised therein’.” 

Though the provision does not refer to Harijans specifically, 
who are debarred by the trustees of such institutions from entry 
for worship, it is in fact directed, by way of reform, primarily 
at enabling them to enter such temples for worship. In order 
to understand fully the purpose of the provision and its relation 
to the concept of the secular state, it is necessary to refer to the 
background which necessitated. its incorporation. 

It is well known that the caste system forms the kernel or 
the ‘steel frame’ of Hinduism.* According to this system 
Hinduism divides its adherents into four distinct castes known as 
Brahmans, Kshatriyas, Vaishyas and Shudras along with Un- 
touchables and Unapproachables. The status of these castes in 
Hindu society was hierarchical, the Brahmins being at the apex 
and the Untouchables and Unapproachables at the base. Different 
functions were assigned to each of these castes. Thus, the Brahmins 
were to officiate as priests with exclusive access to all higher religi- 
ous and secular knowledge. The Kshatriyas were to protect the 
Society against internal disorder or external invasion’.* The 
Vaishyas were responsible for the trade and the Shudras were 
expected to serve the upper classes ‘with contentment al 
humility’ The Untouchables were forbidden to touch, the 
Unapproachables were forbidden to approach, the members of 


the higher castes. 
ables and the Unapproachables were 


The Shudras, the Untouch 
the Hindu social ladder and were subject 


d humiliations and condemned to a life of 
few instances, they could not ride 
ocession into arcas inhabited by 


the lowest rung of 
to social disabilities an 
degradation. Thus, to quote 2 
a horse or take a marriage pr 


. That is, temples established by various Hindu denominations. 
. AIR 1958 SC 255 at 257- 

AR. Desai, Social Background of In 
- Report of the Backward Classes Comm 
Ibid. 

+ Ibid. 


dian Nationalism, p. 213- 
ission, Vol. I, p. 18- 
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the higher castes. They could not wear a spotlessly clean dress 
nor could they ride in a conveyance in the presence of men of 
the higher castes. They were required to bow low if they found 
a man of higher caste passing by. These lower castes were, in 
matters of residence, segregated from the higher castes and 
were allotted separate houses in the village or the town. They 
were debarred from the right of using the public wells and 
tanks which the caste Hindus used. The mere sight of an 
Unapproachable contaminated and if he consciously or uncon- 
sciously came within the ocular vision of a Brahman, he was 
often given brutal punishment. Though these castes belonged 
to the Hindu society, they had no right to study the Hindu 
Scriptures or to enter into any Hindu temple.? - 

This system had the sanction of Hinduism and its very genesis 
was attributed to the God, Brahman. If any member of a caste 
defied these caste rules he did not defy merely the caste but 
also the religion. Thus, ‘religion fortified the hold of the 
caste over its members’.? In this, religion was backed by the 
state which enforced the caste system and enacted ‘draconic 


laws to punish those Untouchables who 


rebelled against their 
intolerable conditions’? ‘ 


The caste system is by no means a feature of only the ancient 
Hindu society but has persisted, though in much lesser degree, 
to this day. According to the report of the Backward Classes 
Commission set up by the Government of India in 1955 to 
inquire into the conditions of the backward classes, the caste 
system has become ‘so deep rooted that it is not easy for any 


caste group to get away from its strong grip. Even the most 
intellectual including those who declared themselves to be the 
enemies of the caste, are not often entirely, free, 


$ and consciously 
or unconsciously they act in a manner which gi 


ves a fresh lease 


1. Desai, op.cit. pp.216, 232. 
2. Ibid, p.215. 
3. Ibid p.232. 
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of life to the caste system. Both by the force of inherited habit 
and the training imparted to an individual he feels a deep loyalty 
to the caste-group’.’ When, therefore, the Constitution of 
India was being framed there existed in India millions of 
Indian citizens (Harijans) who were socially looked upon as out- 
castes, untouchables and unsceables and were denied by the 
Hindu community a status worthy of human beings. They lived 
in all parts of India, segregated from the rest of the community 
and traditionally performing the most inferior jobs such as 
scavenging.” 

The continued existence of .these millions of human beings as 
‘untouchables’, ‘unapproachables’ or as ‘unsceables’, in, any 
modern civilized -state is a slur on it. The state would be 
utterly failing in its duty if it did not do anything to ameliorate 
their conditions and restore to them a status worthy of human 
beings. It was, therefore, natural that on the achievement of 
Independence by India and the establishment of a responsible 


democratic government in the country, the eradication of such 


a cruel social phenomenon as untouchability was made one of 


the major planks of state policy. It was with this background 
that the Constituent Assembly incorporated article 17 in the 
Constitution which outlawed the practice of untouchability 
in any form. The provision under discussion, the second half 
of article 25(2)(b) was also, it seems, incorporated to serve 
the same purpose. Its purpose was to enable the ‘untouchables’, 
who belong to the Hindu society and yet were not allowed to 
enter the Hindu temples, to enter them for the performance 


of worship. ? 
A question may, however, be posed here. That a state is 
entitled to use all its might to eliminate such an evil from the 
d. Indeed, it would be failing 


body-politic cannot be questione wou i 
in its duty if it did not do so. But the subject is here being 
discussed in the context of the concept of the secular state. 


rd Classes Commission, vol. I, pp- 21-2. 


I. Report of the Backwa' 
istan and the West, PP- 69, 70. 


2. Percival Spear, India, Pak 
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And the question is what limitations does the concept wie. 
on the state in this regard? The state can, of course, Fo 

tently with the concept ban the practice of untouchability 
as has been done under the Untouchability (Offences) a 
1955, passed by the Parliament of India in pursuance of antes 
17, from non-religious places such as restaurants, hotels, sara > 
musafirkhanas, rivers, streams, springs, wells, tanks, cisterns, 
water-taps, bathing ghats, roads and Passages. But can E 
consistently with the concept, ban untouchability from religiou 
Places? Can it throw open the religious institutions ange 
places of worship, as is stipulated under clause 2)(b) of artici¢ 
25 and has been done vide ss, 3,7 (2) and 9! of the Untouchability 


1. These sections read: 
Sec. 3 
Whosoever on the 


(a) from entering any place of public wor: 


or with a fine which may e; 
Explanation—For th 


thana, Arya Samaj and the 


Swaminarayan Sampraday 
shall be deemed to be Hindus. 
Sec. 7(2) 


of this Act, 


shall be punishable with im 
months, or with fine whi 


Prisonment which may extend to aes 
both. 


ich may extend to five hundred rupees, or W1 
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(Offences) Act, 1955 to persons to whom these institutions are 
closed according to the tenets of their religion, or to whose 
entry the constituted authorities of these institutions have 
serious objection 2* 


Sec. 9. 

Where the manager or trustee of a place of public worship which is in 
receipt of a grant of land or money from the Government is convicted 
of an offence under this Act and such conviction is not reversed or quashed 
in any appeal or revision, the Government may, if in its opinion the 
circumstances of the case warrant such a course, direct the suspension 


or resumption of the whole or any part of such grant. 


I. Many States passed laws which were generally described as ‘temple entry 
legislation’. Thus, Madras passed the Temple Entry Authorization Act, 
1949, HT (19 April 1949) p-1;- Orissa passed the Orissa Temple Entry 
Authorization Act, 1948, HT (7 March 1948) p.9; Bombay passed the 
Bombay Harijan Temple Entry (Amendment) Act, 1948, HT (6 October 
1948) p.12; Baroda passed the Temple Entry Act, 1948, HT (31 January 
1949) p.7; Uttar Pradesh passed the Temple Entry (Declaration of Rights) 
Act, 1956 HT (4 August 1956) p.4. s: 

In many cases the States effected the entry of Harijans into the various 
religious institutions, including temples. High officials of the States in- 
cluding Ministers led batches of Harijans into the religious institutions. 
The following newspaper reports, are of interest: 

(i) ‘The Jagannath Temple [in Orissa] was expected to be opened to 
Harijans on February 12, the day of the immersion of Gandhi’s ashes. 
But the priests of the temple did not open it to the Harijans saying 
that they discussed the question of Harijan entry from the “religious 
and democratic” points of view and it was decided that it was a 
matter of discussion and decision by all people who loved, knew 
and followed Dharma. Till such decision was taken Harijans should 
not be admitted to go inside the temple” HT (14 February 


1948) p.I1- 8 
the temple when the party of the Harijan girls 


(ii) ‘Tension prevailed at c t 
led by Mr Veerangounda Patil, M.L.A. on entering erent 
[Hubli Temple] found the door to the deity inside locked. The 


door was later opened.” HT (2 March 1948) p.2. 

(iii) ‘Following the refusal of entry to Harijans in the Jagannath Temple 
on Thursday, a batch of Harijan and caste Hindu volunteers offered 
Satyagrah at the temple. The temple authorities closed the doors, 
but on the intervention of the District Magistrate yesterday evening 
they opened the doors and some Harijans mixed with caste Hindus 
entered the temple.’ HT (15 February 1948) p.t. 

(iv) “The famous Sarla Thakurani Temple atKanakpur was thrown open 
to Harijans yesterday at a special function over which Dr K.N. 
Katju, Governor of Orissa presided. Mr Hare Krishna Mehtab 
and other Ministers attended the function. The temple priests left 
the temple when the Harijans entered.’ HT (11 March 1948) p.8_ 
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The answer is that though the objective of the eradication 
of untouchability which the state has set before it is, it needs 
to be emphasized, highly desirable and noble, the performance 
of such functions by the state as far as the religious institutions 
are concerned is not consistent with the concept of the secular 
state. The reason for this answer is not far to seek. In a secular 
state, the nature of relations between the church and its be- 
lievers is to be: settled between themselves. The church has a 
right to enforce its discipline among its members. The members, 
in turn, are free to accept or to reject the discipline and thereby 
renounce their membership of the church. But here the state 
regulates the relations between the church and its believers. 
It interferes with the internal affairs of the Hindu religious 
institutions, which is contrary to the very object the secularization 
of the state aims to secure. : 

It would be interesting to end this discussion by indicating 
how the problem of untouchability in the Hindu religious 
institutions will eventually solve itself if it is left, consistently 
with the concept of the secular: state, to the Hindu religious 
bodies and to their members themselves. What will be the 
result if this course is adopted? 

The result would become obvious when a radical difference 
between the situation in ancient India and modern India, in this 
respect, is remembered. In ancient India, untouchability was, 
as we have already noted, enforced by the authority of the 
state and if an untouchable offended against it he was liable 
to be punished An untouchable had no option to withdraw 
from the fold of Hinduism. Today, however, the state does 
Not use its coercive power to compel anyone to profess Hinduism. 
In other words, membership of Hindu religious bodies is now 


ery 


m 


(v) ‘Objection from a section of the public prevented authorities from 
throwing open the famous temple at Dwarka to Harijans on 
Sarvodaya Day according to information received here. HT e 
February 1949) P-9. 

1. See above, p-104. 
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voluntary and it is left to the conscience of the individual, 
subject to the limitations imposed vide clause (1) of Article 
25, as to which religion he will profess. He is free to withdraw 
from Hinduism and embrace another religion or not to profess 
any religion at all. Under these circumstances, it is not 
difficult to imagine that the trustees of Hindu religious 
institutions would be compelled to re-examine their atti- 
tudes toward untouchables. For, if they petsist in practising 
untouchability in their religious institutions, they will 
soon be faced with the constant threat of losing millions of 
followers who, being now free to withdraw from Hinduism, 
will, in all probability, join some other faith which offers them 
a better status. This is what has been happening during the 
s. As the Report of the Backward Classes Commis- 
sion remarks, the advent ‘of Islam and Christianity into India also 
brought about some change in the outlook of Hindu society. 
A large number of people belonging to lower castes, and in 
particular from among the untouchables, became converted to 
these religions to escape the rigour and humiliation of the 
Hindu Caste System’? This process will, therefore, eventually 
lead to the eradication of untouchability, in its religious aspect, 
either through changes in the attitudes of the trustees of the 
Hindu religious institutions, or through the disappearance of 
untouchables by their withdrawal from the Hindu fold. 

One of the outstanding trends indicated by the census figures on 
religion released recently revealed a ‘mighty wave’ of conversions 
of the members of the Scheduled Castes to Buddhism and, in 
some cases, to Christianity. The Census Commissioner 1m his 
report said that the desire of the ‘people concerned to cease to be 
known as members of the Scheduled Castes’,” though it entailed 
the loss of certain privileges, was one of the reasons for the 


conversions. 


course of year: 


I. Vol.I, p: 20- ( 
2. The Sleen New Delhi (6 November 1963) p. 1- According to the figures, 

for every Buddhist in India in 1951, there were 1,671 in 1961. Their total 
number, however, is still less than 1 per cent of the population. 
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Individual Religious Freedom 


ous freedom consists of, first, his freedom of conscience, i.c. 
his freedom to choose the religion he would like to believe 
in and, second, his religious liberty, i.e. his freedom to perform 
external acts in accordance with the dictates of his religion.” It 
will be further recalled that in a secular state an individual has 
an absolute right to the freedom of conscience. The state has 
no authority whatsoever to restrict his right to choose his 
religion. However, his religious liberty which involves the 
performance of external acts is by its very nature subject to the 
laws of the state. 
The individual’s religious freedom as guaranteed by the 
Constitution of India is defined in clause (1) of article 25 which 


seems to have been borrowed from the Constitution of Ireland 
(1937).? It reads: 


4 = 
|: WILL BE RECALLED THAT AN INDIVIDUAL S RELIGI 


‘Subject to public order, morality and health and to the 
other provisions of this Part, all persons are equally entitled 


to freedom of conscience and the tight freely to profess, practise 
and propagate religion.’ 


It is obvious that the rights guaranteed in the above clause 
are subject to public order, morality, health and to the other 


I. See above pp.32-4. 


2. Article 2(1) of the Irish Constitution (1937) reads: ‘Freedom of conscience 


and the free profession and practice of religion are, subject to public order 
and morality, guaranteed to every citizen,” 
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provisions of Part II of the Constitution which lays down the 
fundamental rights. Clause (2) of article 251 is a saving clause 
so that the rights guaranteed in clause (1) are further subject 
to any existing law or a law which the state may pass which 
(a) regulates or restricts any economic, financial, political or 
other secular activity which may be associated with religious 
Practice, or, (b) which provides for social welfare and reform 
or the throwing open of Hindu religious institutions of a public 
character to all classes and sections of Hindus.” 

Clause (1) defines both aspects of the individual’s religious 


freedom. It can, in fact, be broken into two sections so as to 


read: 
morality and health and to the 


G) Subject’ to public order, 
all persons are equally entitled 


other provisions of this Part, 
to freedom of conscience. 


(ii) Subject to public order, morality and health and to the 
other provisions of this Part, all persons are equally en- 
titled to the right freely to profess, practise and propagate 
religion. ° 


From the text of the former part of the clause, ie. section 
edom of conscience of the indi- 


(i), it is apparent’ that the fre 
vidual as defined in the Constitution of India differs from the 
tedin Chapter Two- Where- 


definition in the parallel provisions ci 
as those constitutional provisions and court decisions drew a 
sharp ‘distinction between freedom of conscience and religious 
liberty, holding the former as absolute and inviolable and the 
latter as limited by the laws of the state, the Constitution of 
India draws no such distinction and treats the two aspects of 
an individual’s religious freedom alike. Both are guaranteed 
subject to public order, morality and health. Freedom of con- 
instead, limited 


si 7 N ; 
cience here is not absolute or inviolable but is, 


I. For text see Aj i 
ppendix 2- 
2. Sardar Syedna Taher Saifi AIR 1962 SC 


853 at 863. 


ddin Saheb v. The State of Bombay, 
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by the requirements of public order, morality and health. This 
means that the state in India has the power to restrict the freedom 
of the individual to choose the religion he would like to profess, 
if at any time the state is satisfied that such a restriction is neces- 
sary in the interest of public order, morality, health, the other 
provisions of Part III and clause (2) of article 25. The state 
thus does not abrogate all power over the realms of conscience. 

The Supreme Court of India and some of the High Courts 
have on various occasions interpreted. this clause and they, too, 
have not drawn any distinction between the two aspects of 
the individual’s religious freedom. Instead, they have also 
treated the two alike. Thus, the Supreme Court in a decision 
held that: ‘article 25 of the Constitution guarantees to every 
petson...the freedom of conscience and the right freely to 
profess, practise and propagate religion. This is subject, in every 
case, to public order, health and morality. ... Subject to the 
restrictions which this article imposes, every person has a 
fundamental right under our Constitution...to entertain 
such religious beliefs as may be approved by his judgement or 
conscience...’ In another case Sinha C. J. observed that: 
“Article 25 guarantees the right to every person...the freedom 
of conscience and the right freely to profess, practise and pro- 
pagate religion. But this guaranteed right is not an absolute 
one, ? The Bombay High Court in one of its judgements said 
that article 25 ‘confers upon all persons the right to freedom 
of conscience and the right freely to profess, practise and pro- 
pagate religion. That right is not an absolute or unlimited right. 
In the first place, it is subject to public order, morality and 
health. In the second place, it is subject to other provisions of 
Part Ill...’3 A separate but concurring judgement in the same 
case also held that article 25 “guarantees freedom of conscience 
and free profession, Practice and Propagation of religion to 


1. Ratilal Panachand Gandhi v. The State of Bomb, 
2. Sardar Syedna Tah ifuddi ay, (1951) SCR 1055 at 1062. 
SC 853 Ue ae aher Saifuddin Saheb v. The State of Bombay, AIR 1962 


3. The State v. Narsu Appa Mali, (1951) ILR Bom. 775 at 778. 
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all the citizens of the Union of India. But this article makes 

it perfectly clear that the freedom guaranteed by it is subject 

to public order, morality and health as well as to the other 
. provisions of Part IP. 

However, it seems that this limitation of the freedom of 
conscience of the individual is due to either bad drafting of the 
article or indiscreet borrowing rather than any conscious desire 
on the part of the fathers of the Constitution to do so. From 
the debates of the Constituent Assembly it becomes very clear 
that they were much concerned to guarantee to the individual 
absolute freedom as regards the choice of his religion. But 
the provision, as it stands, does vest authority in the state which 
empowers it to invade the realms of conscience of the indi- 
vidual on the grounds mentioned above. — 

As regards religious liberty, it is a juridical concept and, 
like all other liberties, has to be exercised only within the 
framework of the laws of the state. The provisions in various 
constitutions guaranteeing the right of religious liberty generally 
subject its exercise to the laws of the state and where the con- 
stitution is silent about such limitation, as in the U.S.A., the 
courts have laid down the limitation through their decisions.” 
The Constitution of India, in this respect, follows an established 
principle. 

There occurs, however, a word i.e. ‘freely’ in clause (x) of 
article 25, the significance of which needs clarification. It is 
sometimes said that by virtue of its inclusion in the clause an 
absolute right to religious liberty has been guaranteed and that 
the state, consequently, is prevented from imposing any res- 
triction on its exercise. This is not correct. 


The word ‘free’ in fact occurs in the constitutions of some 


other countries also. The courts of these countries when inter- 
preting the significance of the word have held that the meaning 
of the word in itself is ambiguous and that it takes its colour 


I. Ibid. at 797. 
2. Sce above, p. 34. 
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from the context in which it is used. Thus, in James v. the 
Commonwealth, the Privy Council dealt with the meaning of 
the word in an article of the Australian Constitution and com- 
mented: ‘ “Free” in itself is vague and indeterminate. It must 
take its colour from the context. Compare, for instance, its use 
in free speech, free love, free dinner and free trade. Free peer 
does not mean free speech; it means speech hedged in by a 

the laws against defamation, blasphemy, sedition and so forth; 
it means freedom governed by law. . . .Free love, on the con- 
trary, means licence or libertinage, though even so there are 
limitations based on public decency and so forth. Free dinner 
generally means free of expense...a meal open to anyone who 
comes, subject however to his condition or behaviour not 
being objectionable. Free trade means in ordinary parlance 
freedom from tariffs. A similar meaning was given to the 
word by the High Court of Australia in Adelaide Company of 
Jehovah's Witnesses Incorporated v. Commonwealth in which the 
Court when interpreting the significance of the word ‘free’ in 
another article of the Australian Constitution held that: “The 
word “free” is used in many senses, and the meaning of the 
word varies almost indefinitely with the context. A man is 
said to be free when he is not a slave, but he is also said to be 
free when he is not imprisoned, and is not subject to any other 
form of physical restraint. In another sense a man is only truly 
free when he has freedom of thought and expression, as well 
as of physical movement.’2 In the U.S.A. the ‘free exercise 

of religion involving acts as guaranteed in First Amendment 


has been held to be ‘subject to regulation for the protection O 
the society’ 3 


The use of the word ‘freely’ in article 25(t) of the Consti- 
tution of India therefore does not imply an absolute right to 
profess, practise and propagate religion. Instead, it implies, to 
use the words of the Privy Council, a tight ‘governed by law - 
I. $5 (1936) CLR x at 56. 

2. 67 (1943) CLR 116 at 126. 
3. Cantwell v. Connecticut, 310 US 296, at 304. 


IO 


Corporate Religions Freedom 


HE ESSENCE OF THE CONCEPT OF THE SECULAR 

state, it has been observed, lies in the fact that it aims at 

the creation of two spheres of authority, one pertaining 
to the state and the other to the church, in which both are 
independent of each other. The state has no authority to inter- 
fere with or to regulate matters internal to the church. 

Even a casual glance at the text of some of the articles in the 
Constitution ‘of India clearly reveals that it does not embody 
this essential and fundamental attribute of a secular state. Thus 
from article 16(s)! it is apparent that the state not only can 
legislate with regard to religious bodies, but can also appoint an 
officer to deal with the affairs of any religious or denominational 
institution laying down the condition that such an officer must 
belong to a particular religion. The condition, it seems, is 
necessitated for the reason that the officer is to deal with the 
affairs of a religious body and, therefore, should belong 
to that religion. Article 28(2)® indicates that the state can 
administer an educational institution established under any 
endowment or trust, including a religious one, even though 
religious instruction is imparted in such an institution. Article 
246 read with Item 28 of the Concurrent List empowers 
the Central Government as well as the State governments 


1. For the text see Appendix 2. 
2. Ibid. 
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to legislate on ‘religious endowments and religious institu- 
tions’. 

Article 26 is, however, the main article governing the re- 
lationship between the state and the freedom of religious bodies 
in their internal affairs. It reads: 


“Subject to public order, morality and health every religious 
denomination or any section thereof shall have the right 


(a) to establish and maintain institutions for religious and 
charitable purposes 


(b) to manage its own affairs in matters of religion 
(c) to own and acquire movable and immovable property 
(d) to administer such property in accordance with law. 


To the best of our knowledge, no comprehensive decision 
has yet been given by the Supreme Court of India or any of 
the High Courts which may throw light on the full import of 
clauses (a) and (c). We shall, therefore, have to take their meaning 
as what is apparent from their text. Every religious denomi- 
nation or any sectionof it has been permitted, subject to public 
order, morality and health, to establish and maintain institutions 
for religious and charitable purposes and to own and acquire 
movable and immovable property. What needs clarification 
is how far the clauses authorize the state to prohibit the 
establishment and maintenance of such (religious) institutions 
or the owning and acquiring of property in the interest of 
public order, morality and health. Several decisions, however, 
have been given by the Supreme Court of India dealing 
with import of clauses (b) and (d) to which we now turn. 


Clause (b) guarantees to every religious denomination OF 
any section of it the right to manage its own affairs in matters 


n religion and cluse (d) gives them the right to administer 
their property (institutions) in accordance with laws passed by 


the state. The article therefore makes a clear distinction be- 
tween ‘administration of property’ and ‘matters of religion’. 


I. Ibid. 


CORPORATE RELIGIOUS FREEDOM II7 


Interpreting clause (d) in Commissioner Hindu Religious En- 
dowments, Madras v. Lakshmindra Thirtha Swamiar, (hereafter 
referred to as Lakshmindra’s case), the Supreme Court held that 
a legislature can validly impose, laws regulating the adminis- 
tration of religious institutions. However, it is the fundamental 
right of the authorities of the religious denominations to ad- 
minister their institutions themselves. “A law’, the Court said, 
‘which takes away the right of administration from the hands 
of a religious denomination altogether and vests it in any other 
authority would amount to a violation of the right guaranteed 
under clause (d) of article 26.* In other words, the conduct of 
actual administration of religious institutions must remain with 
the religious authorities but they have to administer them in 
accordance with the laws passed by the state. This inter- 

retation was succinctly repeated by the Supreme Court in 
Ratilal Panachand Gandhi v. The State of Bombay’ (hereafter re- 
ferred to as Ratilal’s case), and as far as the meaning of clause 
(d) is concerned the position remains the same. 

The expression ‘matters of religion’ in clause (b) includes 
doctrine, belief and practice of religion? The interpretation of 
the clause by the Supreme Court has, it seems, undergone 
changes and the scope of the right guaranteed to the denomina- 
tions has been curtailed. Originally, it scems the Court had 
interpreted it as giving the denominations not only the right 
to decide what was a ‘matter of religion’ but also an unabridge- 
able right to manage their affairs in matters of religion. Thus 
in Lakshmindra’s case the Court had held that: “The. . thing. . to 
be considered in regard to article 26 is, what is the scope of 
clause (b) of the article which speaks of management of its 
own affairs in matters of religion ?. - ‘The administration. of its 
property by a religious denomination has. . „been placed ona 
different footing from the right to manage its own affairs in 


i. (1954) SCR 1095. 
2. Ibid. at 1029. 

3. (1954) SCR 1055 at 1063, 1064. 
4 Lakshmmindra’s case, at 1024, 1025. 


9 y 


THE SECULAR STATEANDINDIA 


matters of religion. The latter is a fundamental right ee E 
legislature can take away, whereas the former can be ot nae : 
by laws which the legislature can validly impose... . A re igiot 
denomination or organization enjoys complete autonomy in 
the matter of deciding as to what rites and ceremonies are essen- 
tial according to the tenets of the religion they hold and no out- 
side authority has any jurisdiction to interfere with their E 
in such matters. Of course, the scale of expenses to be incurre 
in connexion with these religious observances would be a matter 
of administration of property belonging to the religious deno- 
mination and can be controlled by secular authorities in aca 
cordance with any law laid down by a competent legislature. 

Even this interpretation of the clause gave a limited freedom 
to the denominational authorities. We have already noted an 
the doctrine and beliefs of a religion are so intimately relate A 
to the administration of its institutions that the regulation 5 
one leads to the tegulation of the other.2 Thus, by the contro 
of the expenditure involved in the performance of rites and cer- 
emonies, the state can regulate them or even make their perfor- 
mance difficult, though the denominational authorities may be 
perfectly free to determine what rites and ceremonies are neces- 
sary. This interpretation of the clause held good in Ratilal’s case 
and a few other cases. However, the freedom of denomi; 
national authorities in the management of ‘matters of religion 
seems to haye been further curtailed in Venkataramana Devart 
V. The State of Mysore rendered in 1958.3 
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I. Ibid. at 1022, 1023, 1028-9. Though the Court held that the right to 
manage their affairs i 


morality and he: 
2. See above, p. 38. 
3. AIR 1958 SC 255. 
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The facts of this case were as follows. It arose out of the 
Madras Temple Entry Authorization Act passed by the Madras 
legislature in 1947 and amended in 1949. As the preamble to the 
Act declared, the Act aimed at the removal of disabilities im- 
posed by custom or usage on certain classes of Hindus with 
regard to entry into the Hindu temples in the Madras Province 
which were otherwise open to the general Hindu public. Sec- 
tion 3 of the Act authorized persons belonging to certain “ex- 
cluded classes’ to enter any Hindu temple and offer worship 
therein in the same manner and to the same extent as Hindus 
in general. A ‘temple’ was defined as ‘a place which is dedicated 
to or for the benefit of the Hindu community or any section 
thereof as a place of public religious worship’. 

The trustees of Sti Venkataramana Temple apprehended the 
application of the Act to their temple and sent a memorandum 
to the Madras Government claiming that it was a ‘private temple’ 
belonging exclusively to Gowda Saraswath Brahmins (a deno- 
mination) and was therefore outside the scope of the Act. The 
Government retorted by passing an order which said that the 
temple was one which was open to all Hindus generally and 
that the Act would apply to it. Thereupon the trustees filed 
a suit. Before the case reached the Supreme Court, the new 
Constitution of India came into force in 1950. The trustees 
then amended their plaint and contended that the temple was 
denominational and therefore the Act offended article 26(b), 
since the question of who were entitled to take part in wor- 
ship in the temple was a ‘matter of religion’. The Madras 
Government contended that the true intent of the Act was to 
remove the disabilities imposed on Harijans from entering 
into temples, which were dedicated to the Hindu public 


generally. 


The Supreme Court held section 3 of the Act intra vires of the 


Constitution. In its decision it reaffirmed that the expression 
‘matters of religion’ “embraces not merely matters of doctrine 


and belicf pertaining to the religion but also the practice of 


ó 
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it...’ It agreed with the trustees that ‘under the ceremonial 
law pertaining to temples, who are entitled to enter into them 
for worship and where they are entitled to stand and worship 
and how the worship is to be conducted are all matters of reli- 
gion’.* Accordingly, if the validity of section 3 were to be deter- 
mined solely with reference to article 26(b), it would be void. 
‘But’, the Court said, ‘the validity of section 3 of the Madras Acity 
_of 1947 doesnot depend on its own force but on article 25(2) (b) 
of the Constitution. ..and, therefore, the trustees can succee 
only by establishing that article 25(2) (b) itself is inoperative as 
against article 26(b).’> 
The Court then commented that there were two provisions 
in the Constitution, article 25(2)(b) and article 26(b), which 
were of ‘equal authority, neither of them being subject to the 
other’®. Consequently, the rule of ‘harmonious construction 
had to be applied when interpreting them, ; 
Applying this rule the Court held that: ‘If the contention” 
of the trustees is to be accepted, then article 25(2)(b) will become 
wholly nugatory in its application to denominational temples; 
though ...the language of that atticle includes them. On the 
other hand, if the contention of the Government is accepted, 
then full effect can be given to article 26(b) in all matters of reli- 
Sion, subject only to this that as regards one aspect of thems 
entry into temple for worship, the tights declared under article 
25(2)(b) will prevail, While in the former case, article 25(2) (b) 


will be put wholly out of operation, in the latter, effect can be 
Sivento boththat provision and article 26(b). Itmust accordingly 


beheld that article 26(b) must be read subject to article 25(2)(b)- 
-..The right of a denomination to wholly exclude members 
2 ae 1958 SC 255 at 257. 


« Ibid 


Puwnh 


empowers the state to throw one 
character to all classes and sectio 

- AIR 1958 SC at 257. 

- Ibid. at 257-8. 
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of the public from worshipping in a temple, though comprised 
in article 26(b), must yield to the overriding right declared by 
article 25(2)(b) in favour of the public to enter into a temple 
or worship.™ (te 

Not only has the right of the denominational authorities 
to manage their affairs in “matters of religion’, which the Court 
had originally held in Lakshmindra’s case to be a ‘fundamental 
right which no legislature can take away’, been curtailed, their 
right to decide what were ‘matters of religion’ seems to have 
DOW, been assumed by the civil courts. In Durgah Committee, 
Ajmer v. Hussain Ali, the Supreme Court remarked that: “Un- 
less such [religious] practices are found to constitute an essential 
and integral part of a religion their claim for the protection under 
article 26 may have to be carefully scrutinized; in other words, 
the protection must be confined to such religious practices as 
ate an essential and integral part of it and no other.’2 In Sardar 
Syedna Taher Saifuddin Saheb v. The State of Bombay the Supreme 
Court clearly stated that: “What constitutes an ‘essential part 
ofa religionsor religious practice has to be decided by the cotirts 
with reference to the doctrine of a particular religion and in- 
cludes practices which are regarded by the community as a 
part of its religion.” 

In order to achieve 
Article 26 it is necessary to refer in g 
these decisions. We shall take up 
Ratilal’s case. 

Lakshmindra’s case" 


farther clarity as regards the import of 
reater detail to some of 


Lakshmindra’s case and 


arose out of the Madras Hindu Religious 


and Charitable Endowments Act 1951 passed by the Madras 
legislature in 1951. The object of the Act, as stated in its preamble, 
Was to amend and consolidate the law relating to the administra- 
tion and governance of Hindu religious and charitable institutions 
and endowments in the Madras State. The Act practically vested 
+ Ibid, at 258 

- AIR 1961 SC 1402 at 1415- 

- AIR 1962 SC 853 at 868. (Italics ours.) 

+ (1954) SCR 1005. 
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the administration of religious and charitable institutions in a 
government department which was headed by a Commissioner. 
The Commissioner was assisted by Deputy Commissioners, 
Assistant Commissioners and Area Committees. The Act con- 
tained sections dealing with the powers of the state with regard to 
the gencral administration of the Hindu religious nee 
their finances and certain other miscellaneous subjects. One oft e 
sections provided for the levy of a contribution on religious 
institutions which were requited to contribute annually 5 per 
cent of their income to pay for the ‘services’ rendered to them 
by the Government and their officers functioning under the Act. 
Some of the more important sections dealing with questions 
relating to the general administration of the Hindu religious 
institutions provided as follows. $ 
Section 20 provided that the administration of Hindu religious 
endowments was to be placed under the general superintendence 
and control of the Commissioner. The Commissioner was 
authorized to pass orders which he deemed necessary for the 
proper administration of these religious endowments and for 
ensuring that the income from these endowments was spent for 
the purposes for which they were founded. Section 21 gave the 
Commissioner, the Deputy and the Assistant Commissioners, and 
such other officers as might be authorized, the power to enter the 
premises of any religious institution or any place of worship for 
the purpose of exercising any power conferred, or discharging 
any duty imposed, by or under the Act, provided that the officer 
exercising the power was a Hindu. Under section 23 the trustee 
ofa religious institution was to obey all lawful orders issued under 
the Act by the Government, the Commissioner, the Assistant 
Commissioner or the Arca Committee. Section 58 vested power 
in the Deputy Con n administrative scheme 


missioner to frame a. 
or any religious institution ifhe had reasons to believe that in the 
interest of its proper administration such a scheme was necessary- 
It also provided that th contain, inter alia, a provi- 
nt of a paid executive officer professing the 


e scheme might 
sion for the appointme 
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Hindu religion whose salary was to be paid out of funds of the 
institution. In accordance with section 56 the Commissioner was 
empowered to ask the trustee to appoint a manager for the 
administration of the secular affairs of the institution and in 
default of such an appointment he could make the appointment 
himself. 

The Act contained some sections which dealt with the financial 
aspects of the religious bodies. Section 25 provided for the prepa- 
ration of registers of all religious institutions. These registers were 
to be, under section 26, verified annually. Section 27 made it 
obligatory upon the trustee to furnish to the Commissioner such 
accounts, returns, reports and other information as the Commis- 
sioner might require. Section 28 gave power to the Commis- 
sioner or any other officer authorized by him to inspect all mov- 
able and immovable propetties appertaining to a religious insti- 
tution. Section 29 forbade alienation of all immovable proper- 
ties belonging to the trust, except leases for a term not exceeding 
five years, without the sanction of the Commissioner. Section 30 
provided thatalthough a trustee might incur expenditure for 
making arrangements for securing the health and comfort of 
pilgrims, worshippers and other people, he was to be guided in 
such matters by all general or special instructions which he might 
reccive from the Commissioner or the Area Committee. Section 
31 ordained that the trustee might spend the surplus funds, wholly 
permission in writing of the Deputy Com- 
f the purposes specified in section 59(1). 
dealt particularly with Maths and its section 
54 dealt with what is called ‘dittan’ or scale of expenditure. The 
section required the trustee to submit to the Commissioner pro- 

lso to indicate the amounts to be 


posals fixing ‘dittam’ and al t amount 
allotted to the various subjects connected with the institution. The 
Proposals were to be published and, after receiving suggestions, 


if any, from persons interested in the institution, the Commis- 
sioner was to scrutinize them. If he deemed any modifications to 
be necessary, he was to submit the case to the Government and 


or in part, with the 
missioner for any © 
Chapter IV of the Act 
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the orders of the Government were to be final. Under section 70 
the budget of the institution was to be prepared under the super- 
vision of the Commissioner or Area Committee which could 
make additions or alterations to it. 

The validity of the Act was challenged by a Mathadhipati both 
on constitutional grounds and on the alleged ground that the 
State legislature was not competent to enact certain sections of 
the Act. It was contended that ‘having regard to the fundamental 
rights guaranteed under the Constitution in matters of religion 
and religious institutions belonging to particular religious de- 
nominations, the regulating and the framing of a scheme inter- 
fering with the management of the Math and its affairs by the 
Mathadhipati conflicted with the provisions of articles 19(1)(£) 
and 26 of the Constitution and was hence void under article 
13.’ It was further contended that the section providing for the 
levy of a contribution was void because the contribution was a 
‘tax’ and as such it was beyond the legislative competence of the 
State legislature to enact it. Moreover, it was alleged that the 
contribution being a ‘tax’ the proceeds of which were specifically 
appropriated for the maintenance of a particular religion of 
religious denomination, came within the mischief of article 27 of 
the Constitution. It was also argued that the religious bodies had 
not requested the State for this kind of service and that, therefore: 
the compulsory levy of the contribution was arbitrary.® 

Dealing with section 20, the Court upheld it on the ground 
that a Math was a public institution and ‘some amount of control 
or supervision over the due administration of the endowments a? 


due appropriation of their funds 


: [was] certainly necessary in the 
interest of the public... 


Å The section, therefore, did not offen 

any fundamental right. Section 23 which imposed a duty upo” 
the trustee to obey all lawful orders issued by the Commissione! 
or any subordinate authority under the provisions of the Act was 


1. For the text see Appendix 2. 
«2. Ibid. 
43. Lakshmindra’s case at 1038. 
"4. Ibid. at 1030. 
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also vali ‘ 
eee paan [could] make a grievance if he [was] 
EE Sinile a orders issued in pursuance of valid legal autho- 
heed: bes r ae 58 which empowered the Deputy 
ee is rame a scheme for the administration of a 
Lees ie constitutional because ample safeguards 
ae T ovided in the Act to rectify any error or unjust de- 
nade by the Deputy Commissioner’? Section 61, the 


Cour i 

t : Fy 

continued, provided for an appeal to the Commissioner 
Commissioner and there was a 


ea order of the Deputy 

ane aa given to a party who was aggrieved by the order of 

Canin eles with a further right to appeal to the High 

Stetina, a ourt, however, declared sections 21 and 56 void. 

daa empowering the Commissioner, his subordinate 

Gestion any other person so authorized to enter a religious 
or a place of worship for inspection, was declared un- 


constituti p Se 
titutional. The section was declared unconstitutional not 
d, objected to such an entry 


og the Court, it may be observe 

Stin Pi circumstance but because the Court thought that the 

ay sit staod conferred an unregulated and unrestricted right 
and inspection. The Court said: ‘It is well known that 


there 

right cond be no such thing as an unregulated and unrestricte 

of entry in a public temple or other religious institution, 
cted with the spiritual functions 


aay „who are not conne 
allow $ t is a traditional cust lly observed not to 
terns ccess to any outsider to sacred parts of a 
TI ple as, for example, the P deity 1s located. 
oe are also fixed hours of worship and rest for the idol when 
Ri listurbance by any member of the public is allowed. Section 
a 4 is to be noted, does not confine the tight of con to the 
eee of the premises; it does not even exclude the inner 
Mia the Holy of Holies 3s it is said, the sanctity of 

a = zealously preserved. It does not say that the entry may 
ade after due notice to 


om universa 
the particularly 
Jace where the 


the head of the institution and at 


1. Ibid. at 
SA 1032. 
Best at 7656) 
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such hours which would not interfere with the due observance A 
the rites and ceremonies in the institution. We think that as the 
section stands, it interferes with the fundamental rights of the 
Mathadhipati and the denomination of which he is head guaran- 
teed under articles 25 and 26 of the Constitution. * The Court 
declared section 56 unconstitutional because it offended ana 
article 26(d). According to article 26(d), it may be recalle , 
the religious denominations have the unquestioned right © 
administer the institutions themselves though they have to do it 
in accordance with the laws enacted by the state. The section, 
contrary to the constitutional provision, empowered the coon 
missioner to take away the administration from the hands o 
the religious authorities. ‘The effect of the section’, the cours 
said, ‘really is that the Commissioner is at liberty at any wee 
he chooses to deprive the Mahant of his right to administer es 
trust property even if there is no negligence or maladministratio! 
on his part. Such restriction would be opposed to the provision © 
article 26(d) of the Constitution.? 

Of the sections dealing with the financial aspects the Court 
declared sections $4 and 70 constitutional and sections 30 and 31 


unconstitutional. Dealing with section 54, 


which provided 
for th 


c fixing of the scale of expenditure by the Commissioner, 
the Court commented that;‘. . there seems to be nothing bie 
or unreasonable in section 54 of the Act... . The proposes 
for this purpose would have to be submitted by the see 
they are then to be published and suggestions invited sme 
persons having interest in the amendment. The Commissione 
is to scrutinize the original proposals and the suggestions 


received andif in his opinion a modification of the scale is ara 
sary, he has to submit a report to the Government, whos 
decision will be final. This 


: ; e 
we consider to be quite a reasonable 

and saluta rovision.? Section 70, which provided tha 
RE. 70, P 


I. Ibid. at 1031. 
2. Ibid. at 1036. 
3 Ibid. at 1034. 
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ee meme ae or the Area Committee would supervise 
re ee ok the budgets of the religious institutions and, 
ne ae make additions and alterations in it. was also valid 
ea. ee a the Court said per se unreasonable to provide 
i get of a religious institution being prepared under 

pervision of the Commissioner or the Area Committee 


Pal . 
e : Sections 30 and 31 were declared void because they 
posed ‘unreasonable restrictions’ on the rights of the trustee. 


oo could be taken to any provision which vested 
ie SEY, with the Commissioner OF the Area Committee 
Bee REFIR with the intention of guiding the trustee. 
Ks me was not the case in this instance. The provisions led 
teers fettering of the trustee. The Court remarked: If the 
abt c is to be guided but not fettered by such directions, pos- 
be 3 no objection can be taken to this clause; but if he is bound 

arry out such instructions, We do think that it constitutes 
an encroachment on his right. . .. We think that this is an 
unreasonable restriction on the Mahant’s tight of property 


which is blended with his office. . . - The same reason applies 


in bare 1 
our opinion to section 3I of the Act.” 
ion 76 as ultra vires of the Con- 


shed Court also declared secti 3 
ution. This section, it may be recalled, provided for the 
€vy of a contribution on the religious institutions for meeting 

vices’ by the state 


th x z L ; 
€ expenditure involved in rendering the ‘ser : 
tended that the contribution 


under the Act. The appellants con 2 
eing a tax, it was beyond the competence of the State legis- 
d article 27 of the 


la ; 
ture to enact it. The section also offende 
they contended that the 


CAR 1 
à e on of India. Moreovet, ¢ 
= igious institutions had not asked for such services by the 

ate. The Attorney-General defended the section on the ground 


t ES 
that the Constitution of India drew a distinction between a 
ution was a fee and 


tax’ $ : 
at and a ‘fee’ and that the said contrib 
t a tax. The State legislature was therefore, competent 


1. Ibid. at 10 
id. at 1037. 
abd) aero. 
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to enact the section. Regarding the contention that the religious 
organizations had not asked for such services the Attorney- 
General argued that in modern times it was not necessary for 
the state to render services only when they were asked for but 
that it could do so in spite of the contrary wishes of the agency 
so served. The Court accepted the argument of the At- 
torney-General and said: ‘It is true that religious institutions 
do not want these services to be rendered to them and it may 
be that they do not consider the state interference to be a benefit 
at all. ... [But] in the present day concept of a staté, it cannot 
be said that services could be rendered by the state only at the 
request of those who require these services. If in the larger 
interest of the public, a state considers it desirable that some 
special service should be done for certain people, the people 
must accept these services, whether willing or not... The 
section did not violate article 27 because its object, the Court 
held, was not to foster or preserve any particular religion but 
to control only the ‘secular administration of the religious 
Institutions to ensure that they were properly administered 


and their income was duly appropriated for the” for 
which they were founded? i E 


The section was, however, declared unconstitutional because 
the contribution levied was a ‘tax’ and not a ‘fee’ and it was 
therefore beyond the competence of the State legislature to enact 
it. The Court defined the terms ‘tax’ and ‘fee’. A tax was le- 
vied as a part of a common burden. Funds raised through it 
were to go to the general revenues of the state and were to be 
disbursed in meeting the expenditure in general. A fee, on the 
other hand, was levied for a particular purpose and funds so 


raised were to be spent for that very purpose. In the case under 


examination, there was no correlation between the expenses 
incurred by t 


i l the Government and the amount raised through 
the contribution. The money so raised was not earmarked of 


1. Ibid. at 1043,1044. 
2. Ibid at 1045. 
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specified for deftaying expenses of the ‘services’ rendered, The 
collections made through the contribution went to the conso- 
lidated fund of the state. The expenses involved were not met 
out of these collections but from the general revenues as is done 
in the case of any other government expenditure. The section 
was therefore, the Court held, unconstitutional. 

In Ratilal’s case, the Supreme Court of India again dwelt 
upon the subject. The case arose out of the Bombay Public 
Trusts Act, 1950, passed by the Bombay State legislature. The 
object of the Act as stated in its preamble was ‘to regulate and 
to make better provision for the administration of public reli- 
gious and charitable trusts in the State of Bombay’. The term 
‘public trust’ according to the Act meant ‘an express or con- 
structive trust for either a public religious or charitable purpose 


or both and [included] a temple, a math, a wakf or any other 


religious or charitable endowment and a society formed cither 
r both’. A ‘Math’ 


for a religious or charitable purpose or fo! 
was defined as ‘an institution for the promotion of the Hindu 
religion presided over by a person whose duty it is to engage 
himself in imparting religious instructions or rendering spiri- 
tual service to a body of disciples or who exercises or claims to 
exercise headship over such a body and includes places of reli- 
gious worship or instruction which are appurtenant to the 
institution’. A ‘temple’meant a place ‘of whatever designation 
known and used as a place of public religious worship and dedi- 
cated to or for the benefit of or used as of right by the Hindu 
community or any section thereof as a place of public religious 
worship’. A ‘wakf ’ was to be understood as a ‘permanent 
dedication by a person professing Islam of any movable or 
immovable property for any purpose recognized by the Islamic 
law as pious, religious or The public trusts were 


charitable... - 
placed under the superintendence and administration ofa Charity 
Commissioner, Assistant Charity 


Commissioners and such other 
officers as the state thought fit. 


1. (1954) SCR 1055- 
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The various other more important provisions of the Act “ae 
as follows: section 18 declared that it was obligatory upor ir 
trustee of every public trust to which the Act ee oe a 
an application for the registration of the trust. If he fa aaa 
do so he was debarred under section 31 of the Act ae Ba 
tuting a suit for the enforcement of any right on behal i ae 
trust in a court of law. Like section 21 of the Madras aa 
Religious and Charitable Endowments Act, section 37 : ae 
Bombay Act also authorized the Charity Se aga SE 
his subordinate officers to enter and inspect or cause to be 2 
tered in and inspected any property belonging to a public ie 
However, this provision differed from its counterpart n s 
Madras Act. Whereas section 21 of the Madras Act con erre 
an ‘unregulated and unrestricted’ right of entry and seca 
section 37 of the Bombay Act provided that the officer making 


A A uld 
the entry should give reasonable notice to the trustee and sho 


we ; 3 the 
have a due regard to the religious practices and usages of 
trust. Section 44 


provided that the Charity Conun a 
might be appointed to act as the sole trustee of a public a 
by a court of competent jurisdiction or by the author of the 
trust. Section 47 gave powers to the court to appoint a a 
trustee or trustees and the court, after making inquiry, cou 


. S iis sa 
appoint the Charity Commissioner or any other person a 
trustee to fill up vacancies. 


; : Lic 
Section 32 imposed a duty upon every trustee of a Ha 

trust which was registered under the Act to keep regular a 

counts which under section 33, were to be audited by 


State officials. Section 57 ptovided for the establishment of 4 
fund to be. kn 


own as the Public Trusts Administration Fund. 
The Fund was 


to be vested in the Charity Commissioner. Sec- 
tion $8 made it obli 


gatory on every public trust to pay to this 
Fund a contribution at such time and in such manner as might 
be prescribed. Failure to pay this contribution made the trustee 
liable to certain penalties. Section 60 provided that charges fot 
expenses incidental to the regulation of public trusts and generally 
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for the carrying out of the provisions of the Act were to be 
paid out of the Public Trusts Administration Fund. 

The validity of the Act was challenged by a manager of a 
Jain public temple and a trustee of Parsi Panchayat Funds and 
Properties in Bombay. The grounds of the suit were exactly 
the same as in Lakshmindra’s case. It was contended that the 
Act was contrary to articles 25 and 26 of the Constitution of 
India and that certain sections of the Act were beyond the com- 
petence of the State legislature to enact. 

The Supreme Court declared sections 18 and 31 valid on 
the ground that they intended to ensure due supervision of 
the trust properties and the exercise of proper control over 
them. ‘These [were] matters relating to the administration of 
trust property as contemplated by article 26(d) of the Constitu- 
tion and [could not], by any stretch of imagination, be held 
to be an attempt at interference with the rights of religious 
institutions to manage their religious affairs. ...’* Similarly, 
section 37 which empowered the state officials to enter a re- 
ligious institution, including a place of worship, for inspection, 
was valid because, unlike the section in Lakshmindra’s case, 
it ‘expressly provided that the officers making the entry shall 
give reasonable notice of their intended entry to the trustees 
and shall have due regard to the religious practice and usages 
of the trust’? However, sections 44 and 47 were void because 
they offended article 26(b). “The very object of a Math’, 
the Court said, ‘is to maintain a competent line of religious 
teachers for propagating and strengthening the religious doc- 
trines of a particular order or sect and as there could be no 
Math without a Mathadhipati as its spiritual head, the sub- 
stitution of the Charity Commissioner for the superior would 


ET ca Py eke 
mean a destruction of the institution altogether....’* This 


was not a matter concerning administration but related to 


I. (1954) SCR 1055 at 1067. 
2. Ibid. at 1068. 
3. Ibid. at 1068-9. 
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‘religious affairs’ and to ‘allow the Charity Commissioner 
to function as the Shebait of a temple or the superior of a Math 
would certainly amount to interference with the religious 
affairs of [the] institution’ 2 


Declaring sections 32 and 33 valid the Court held that these 
sections providing for the maintenance of accounts by the trustee 
and their auditin: 3 
religion’. Similarly, the contribution levied on the religious 
institutions for mecting the expenditure involved in rendering 
Services under the Act was also valid because it was, in this 
case, a fee and not a tax. Moncey thus raised was earmarked 


for a specific purpose and went to a special fund and not to 
th 


tions. Religious institutions are to be 
ious authorities in accordance with the 
and the directions issued thereunder by 
the state officers appointed for the purpose. The freedom of roa 
ligious authorities to manage their affairs in ‘matters of religion » 


which include doctrine, belief and practice, is subject. to public 
order, morality, health 


and article 25(2)(b). The ultimate autho- 
tity to determine what is a ‘matter of religion’ lies with the 
civil courts. The state can regulate and control the religious 


1. Ibid. at 1069. 
2. Ibid. at 1076-7, 


g by the state were certainly not ‘matters of 
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affairs whether the religious bodies desire it or not. It can com- 
pel them to pay for the expenditure involved in the regulation 
of such affairs. The state is thus not separated from religion. 


II 


MMil 


Cow Protection and Constitutional Provision 


HENEXT ARTICLE WHICH SEEMS RELEVANT TOTEE 
subject matter of this discussion is article 48 which aa 
cerns agriculture and cattle-wealth in India. The Constit ; 

tion contains certain Directives to the state which it is suppose 

to keep in view inthe conduct of its policies. These Directivei 
are listed in Part IV of the Constitution under the title Dir en 

Principles of State Policy’. Article 48 did not find a place in the 

Draft Constitution but was incorporated during the Constituent 

Assembly debates and was included in this Part. Te reads: 

‘The state shall en 
husbandry on mode: 
take steps for pres 
hibiting the slau 
draught cattle.’ 


deavour to organize agriculture and animal 
t and scientific lines and shall, in particular, 
erving and improving the breeds, and P 
ghter, of cows and calves and other milch an 


The articles embodying these Directive 
sense different from th 


Constitution inasmucl 


Principles are in one 
e articles contained in the rest of a 

nh as the former do not have a lega 
force behind them. They are not justiciable. That is, if the 
state acts in a way cor 


DE À ; t 
ntrary to the directives laid down in Par 
IV, its action cannot be challenged in the courts, 


However, these Directive Principles are, nonetheless, 1 
portant to the conduct of the affairs of the state. Article 37 
of the Constitution, which also occurs in Part IV, provides pr 
‘the principles therein [Part IV] laid down are...fundamenta 
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in the governance of the country and it shall be the duty of the 
state to apply these principles in making laws’. Dr Ambedkar 
clearly brought out their importance at the time of the introduc- 
tion of the Draft Constitution in the Constituent Assembly 
by saying: ‘Ic is said that the Directive Principles have no 


legal force behind them, I am prepared to admit it. But I am 
dmit that they have no sort of binding force 


at all. Nor am I prepared to concede that they are useless 
because they have no binding force in law.... The Directive 
Principles are like the Instrument of Instructions which are 
issued to the Governor-General and the Governors of the 
Colonies and to those of India by the British Government 
under the 1935 Act. What are called Directive Principles is 
merely another name for Instrument of Instructions... The 
only difference is that they are instructions in a Constitution 
such as is proposed in the Draft.... The Draft Constitution as 
framed only provides a machinery for the Government of the 
country... But whosoever captures power will not be free to do 
what he likes with it. In the exercise of it, he will have to respect 
these instruments of instructions which are called Directive 
Principles, He cannot ignore them. He may not have to answer 
for their breach in a court of law. But he will certainly have 
to answer for them before the electorate at election time.” 
Whereas, therefore, the rest of the articles have a legal force 
behind them, the Directive Principles have behind them the 
force of public opinion. The Prime Minister also emphasized 
their importance in 1951 in the Indian Parliament by saying 
that while the Fundamental Rights were ‘static the Directive 
Principles were ‘dynamic’.” The courts are already taking gies 
Directive Principles into account when passing judgments. 
The Directive Principles are thus very important and it is 


not prepared to a 


1. CAD VII 41. 

2. PD Pt, II XII (1951) 8820, 8821. } 

3. See for eater Prakash v. The State, LIII PLR (1951) 218 at 225 
The State v. Narsu Appa ‘Mali, (1951) ILR_ Bom. 775 at 791; Champakam 
Dorairajan v. The State of Madras, (1951) ILR Mad. 149 at 199, 207- 
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necessary to consider the significance of article 48 even though 
it appears in them. 

a The article was a subject of much controversy in the Con- 
stituent Assembly during its debates. Some of its members 
belonging to the minority communities were of the view that 
the article had a religious significance. The article, as can be 
seen, prohibits the slaughter of, among other things, cows. 
The cow is, no doubt, an animal of economic value and is part 
of the cattle-wealth of a country. In India, however, she has a 
religious value also. Hindus in general regard the cow asa Mata 
(mother) and just as a child would detest the killing of his mother, 
so does a Hindu detest the killing of a cow.1 She was associated 
with Lord Krishna (a Hindu god) and was regarded by the 
Hindu sages and rishis as very sacred.? She is a ‘unifying senti- 
ment’ for Hindus and ‘no higher Dharma has been prescribed 
for them ‘than her protection’. In the Constituent Assembly 
some members belonging to the minority communities held 
the view that the incorporation of the article was a concession 


to the religious sentiment of the majority, the Hindus, rather 
than a purely economic measure. Thus a Muslim member 
said: ‘I do not like t 


© use my veto when my Hindu brethren 
want to place this matter in our Constitution from the religious 
point of view. I do not also want to obstruct the framers of our 
Constitution, I me 


an the Constituent Assembly, if they come 
out in the open and say directly: “This is part of our religion. 
The cow should be 


protected from slaughter and, therefore, 
We want its provision either in the Fundamental Rights or in the 
Directive Principles.”’4 Another Muslim member said: ‘I for 
one can say that this is a matter on which we will not stand in 
the way of the majority if the majority wants to proceed in a 
certain way whatever may be our inclinations. We feel—we 
know that our religion does not necessarily say that you must 


LPDPEIX (1953) 2030. 
2. CAD VII 569. 


3. PD VIII (1951) 3519, 3521 (K. M. Munshi). 
4. CAD VII 578. 
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sacrifice cow: it permits it.... I won’t class it as interference with 
my religion.’! Similar views have been expressed in the Parlia- 
ment of India during debates on certain bills, passed in pur- 
suance of the Directive, concerning the cattle-wealth of the 
country. Thus, in r951 during debates on the Useful Cattle 
Preservation Bill, an Anglo-Indian member remarked: ‘I am 
not against the banning of the cow slaughter. But this is my 
plea to the Government. Why not approach this question in a 
forthright and honest manner? Even when the provision for 
banning cow slaughter was put in the Constitution among the 
Directive Principles, I asked the Government to be quite honest 
in this matter.... Let us ban cow slaughter as offending the 
religious susceptibilities of the majority community. I am 
prepared to respect such susceptibilities as I expect others 
to respect the religious susceptibilities of my community. So I 
ask the Government in an honest and forthright manner. Ifa 
provision or measure of this sort is adopted whether atthe Centre 
or in any State, then I say this charge will be levelled whether 
justifiably orənot, that the Government is lending itself to a 
subterfuge and camouflage legislation, that it is not prepare 
honestly to say that we wish to ban cow slaughter, yet they do 
it in an indirect, devious and dishonest manner.’? A nationalist 
Muslim who was a cabinet minister in the Central Government 
implicitly concurred with the above opinion during debates on 
the Indian Cattle Preservation Bill in 1953 by saying that: “What- 
ever be the pros and cons of it, if the sentiment of a vast majority 
of our countrymen wanted [a] certain measure to be taken, then 
it has to be taken, if majority rule prevails .... Leaving aside all 
the arguments that have been advanced in the favour of the Bill, 
for me one argument stands, That is if the overwhelming 
majority or a very large proportion of the population of this 
country want it, if their sentiment demands that such a Bill 
should be passed, it must be passed.’ 


1. CAD VII 577. 
2. PD Pt. IL VIII (1951) 3495 (FrankAnthony). : 
3. PD Pt. II X (1953) 2033; 2034 (R- A. Kidwai). 


138 THE SECULAR STATEANDINDIA 


The author of the Directive had, however, while MET 
ding his amendment to the Constituent Assembly ier t 4 a 
‘I do not appeal to you in the name of religion; I ask yo sie 
consider it in the light of economic requirements of pa" a 
try.” “How can you’, he asked, ‘improve your health an mee 
position, if you do not produce good quota of aie ; 
milk?... In the present conditions in our country, cow bree n 
is necessary, not for milk supply alone, but also for the eg 
of draught and transport. Some other members a 3 e F 
phasized the economic significance of the measure. on 
member said: ‘Ours is an agricultural country. It should Fa X 
all that is necessary for agriculture. From this point of view a 
protection of cows is very essential for us? Yet ano a 
member argued that: ‘The economy of the country deman 


: : the 
that the question of the cow protection should form one of 
items of Fundamental Rights. . ..”4 


n s . a ‘O- 
The point, therefore, to be examined is whether the pr 
_ hibition of the cow-sla 


ughter is a purely economic measure OF 
whether it has a religious Significance also. Before we examine 
this question, let us achieve more clarity about certain aspects 
of the text of article 48. 

It is apparent from the text of the article that the article can 
be broken into two so as to read: (1) “The state shall endeavour 
to organize agriculture and animal husbandry on modern a 
Scientific lines’ and (ii) ‘shall, in particular, take steps for a 
serving and improving the breeds, and prohibiting the singa 
of cows and calves and other milch and draught cattle’. 
controversy surrounds the interrelation of the two parts. The 


matter was discussed in a case, Mohd. Hanif Quareshi v. State of 
Bihar” (hereafter referred to as Quareshi’s case), which cam 
before the Supreme Court of India 


in 1958. The counsel for 
1. CAD VII 570. 


2. Ibid. 569, 570. 
3. Ibid. 223. 

4. Ibid. 250. 

5- (1958) SCJ 975. 
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the petitioners in the case contended that the principal purpose 
of the article was to direct the state to endeavour to organize 
agriculture and animal husbandry on modern and scientific 
lines and that the remaining part of the article was ancillary 
to the principal purpose. The counsel for the respondents, on 
the other hand, contended that the article contained three 
distinct and separate directives, each of which had to be imple- 
mented independently and as a separate charge. The Supreme 
Court disposed of the contentions by saying that whether the 
second. part was ancillary to the first or not, the directive for 
taking steps for preventing the slaughter of the animals is quite 
‘explicit’ and ‘positive’. Be that as it may, what is important 
for us to note here is that a special emphasis has been laid on 
‘cow’ in the article. It is obvious that the expression ‘milch 
and draught cattle’ in the second half of the article includes 
cows’ and if the Constituent Assembly had not intended to lay a 
special emphasis on ‘cows’, the Assembly would have contented 
itself by merely saying that: “The state... shall, in particular, 
take steps for preserving and improving the breeds, and pro- 
hibiting the slaughter of milch and draught cattle.’ If it was not 
intended to lay a special emphasis on ‘cows’, then there was no 
need to make a specific reference to them, as is done in the 
Directive. The cow being included in ‘milch cattle’ her pre- 
servation, improvement and the prohibition of her slaughter 
would have been achieved as a part of a general policy directed 
towards that end. It is interesting in this respect to compare 
article 25A of the Swiss Constitution. It reads: 


er animals which have not been 


‘The bleeding of slaught a c 
previously stunned is expressly forbidden; this provision applies 


to all methods of slaughter and to all kinds of livestock. 


Te can be seen that the article in the Swiss Constitution does 
not single out any particular kind of animal but, instead, refers 
to the cattle-wealth as ‘all kinds of livestock’. Article 48 of the 
Indian Constitution, however, singles out ‘cow’ and it can be 
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reasonably concluded that a special emphasis has been laid on the 
a us take the argument that the special place given to E 
cow is based on economic considerations and sce how far oe 3 
water. The argument can be formulated thus: “The R “i ae 
ing part of the Indian nation is vegetarian and depends for pr ee 
nutrition on milk. The supply of milk is already short. 
cow isa milch cattle and is one of the major sources for the supp: 
of milk. Though the buffalo supplies a larger amount of the nm 
supply of milk than the cow, the utility of the cow is ee 
from the standpoint of human food supply because it is the c ; 
bullock rather than the buffalo bullock which takes the a 
share in meeting the power requirements for India’s agricultura 
production. The cow, thus, sustains the health of ee 
by providing milk and also provides the bullocks which a ; 
indispensable for agricultural production. It should, therefore, 
be preserved and its slaughter banned. r 
So far the argument proceeds very well. But, once it is stated, 
the question of the useless cows immediately comes up. In India 
there are a large number of uscless cattle, including cows. They 
do not produce milk and are useless both for breeding and 
working purposes. In the words of the Supreme Court of India 
the ‘presence of a large number of useless and inefficient cattle in 
the midst of the good ones affects our agricultural economy iit 
two ways. In the first place—and this is the crux of the para 
this surplus stock is pressing upon the scanty fodder and fec 
resources of the country... As pointed out by the Expert Com- 
mittee Report.. the greatest handicap in improving our cattle- 
wealth is the lack of resources in feeding them. Any effort to 
improve cattle will fail unless they are properly fed. . . . These old 
and useless animals roaming about at pleasure in search of food 
are a nuisance and a source of danger in the countryside. They 
gtow wild and become a menace to the crop production.. - - 
The presence of a large number of old and useless animals also 
has a bad effect on the quality of the breed. There is a tendency 
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for this population to multiply and bring into being progeny of 


a very inferior kind which is bound to adversely affect the 


production of milk or bullock power. * 

Let us state the problem further. India has, according to the 
statistics furnished by a former Minister for Food and Agriculture, 
Mr K.M. Munshi, in the Parliament of India in 1951, the 
largest bovine population in the world—1/4th of the cattle 
population of the whole world.? She has 137 million of the 
cow family. Out of these 8% are diseased, 25% are ‘inefficient’. 
There are thus a very large number of uneconomic cattle in the 
country the presence of which was described by the Minister asa 
‘national wrong’. On the other hand, there exists a fodder 
shortage in the country. As pointed out by the same Minister, 
“every hundred of these heads of cattle share between them the 
fodder which would suffice only for seventy of them... .[ There 
is] fodder only for three quarters of the number’. As far as concen- 
trated food is concerned ‘they, between them, share only 20% 
of what is necessary. A summary of the Second Five Year 
Plan published by the Planning Commission, Government of 
India, also points out the acuteness of the shortage of fodder 


saying that ‘studies indicate that the number of cattle maintained 
in the country are considerably in excess of its fodder resources. 
on to the available sup- 


It is commonly considered that in relati i 
plies of dry fodder, at least one third of the cattle population may 


be regarded as being surplus, and that in relation to the supplies 
of the green fodder and concentrates the position is still worse. 


Shortage of this magnitude cannot but affect the ciann z 
cattle for milk production d over a period the 


and for draught an j 
effects may be cumulative’ Similarly, one of the ae 
arrived at by Gosamvardhan Enquiry Committee set up by the 
Government of Uttar Pradesh was that the available quantity 
of fodder in the State was sufficient to maintain only one 


N Oead case, at 998, 999, 1000- 
- PD VI , 3520, 3521- 
II (1951) 3519, 35 (20956), p- 103- 


3. Second Five Year Plan—A Summar) 
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half of the number of existing cattle aif they were to be supplied 
i ir minimum requirements. i 
oe eae where ve quality of the cattle in gencral a a 
poor, where there is a great shortage of fodder even for S 
useful cattle and where the dire need is to improve the qua a 
of the livestock, what should be the future of the ae 
diseased cattle which compete with the useful for the a s 
and space and which affect adversely the quality of the ne = 
If we follow the logic of the economic argument, then the an: va 
is very clear. If it is in the interest of the national eee ee 
the milch and draught cattle should be preserved, their breeds i a 
proved and their slaughter prohibited, it is equally in the inet 
of the economy that these useless cattle, which are an obstac 
to economic growth, cease to be so. r i 
It is here that the argument that it is a purely economic measu 


i A are 
does not hold water. For the state is spending, as far as cows $ 
f ; 0 
concerned, huge amounts on their maintenance. Such c 


3 E R i 1S 
are being kept and maintained in what are called Gosadar 


oe Ei an 
(concentration camps for useless cows). The First Five Year ee 
provided for the establishment of 160 Gosadans at a cost of abo’ 


: ; eee 
Rs 97,00,000 though reliance was placed upon private sources fo 


Meeting a portion of the expenditure involved. This huge 


expenditure on the maintenance of useless and diseased cows 
cannot be explained in terms of economy. As the SPEREN 
` Court of India has remarked in Quareshi’s case: ‘...when n 
country cannot spend more than Rs 5 per capita per annum oF 


: x i ical 
the education of the people, it seems to be somewhat illogic 


and extravagant, bordering on incongruity, to frame a seheng 
for the establishment of Gosadans for preserving useless cat j 
at a cost of Rs 19 or Rs 18 per head per annum. ...? It amount 
to the perpetuation of w 


hat the Minister for Food and Agricul- 
ture described 


i - e 
as the ‘national wrong’. The expenditure on th 


1. Report of the Gosamvardhan Enquiry Committee, Parts 1& Il, 1955, p- 25- 
2. (1958) SCJ 975 at 1001-2. 
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maintenance of useless cows cannot be justified in terms of 
economics. It must have some other justification. 

The fact is that the prohibition of cowslaughter is not a 
purely economic measure. It is motivated also by religious 
considerations and is in part a concession to the religious sentiment 
of the overwhelming majority of the Indian population, the 
Hindus. It becomes evident even from the speeches delivered in 
the Constituent Assembly by members who played the major 
role in securing the incorporation of the Directive in the Cons- 
titution. Some of these are quoted below: 


‘Great importance has been attached to this question from the 
time of Lord Krishna. . ..Cow protection is not only a matter of 
religion with us; it is also a cultural and economic question. 
Culture is a gift of history. India is an ancient country; conse- 
quently, no new culture can be imposed on it. Whosoever 
attempts to do so is bound to fail; he can never succeed. Ours 
is a culture that has gradually developed with our long history. 
Swaraj (Independence) will have no meaning for our people in 
the absence of culture. + 


“This country evolved a civilization and in that civilization we 
gave prominent place to what we call Ahimsa or non-killing 
and non-injury, not merely of human beings but also of the 
animal kingdom. The entire universe was treated as one and the 
cow is the symbol of that oneness of life and are we not going 
to maintain it? Brahm-Hatya and Go-Hatya—the killing of the 
learned man, the scientist, the philosopher or the sage and the 
killing of a cow—are on a par. If we do not allow thekilling of a 


scientist or a sage in this land, it shall certainly be ordained by 
this House that no cow shall be killed.’ 


“We want that India should declare today that the whole 
human world as well as the whole animal world is free today and 
will be protected. The cow is a representative of the animal 
kingdom.. ..Our Hindu society, or our Indian society has in- 


1. CAD VII 571 (Seth Govind Das). 
2. Ibid. 575-6 (Raghu Vira). 
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cluded the cow in our fold. It is just like our moter ia fact ii 2 
more than our mother. I can declare from this platform a 
there are thousands of persons who will not run at a man i T 
that man for their mother or wife or children, but they wi sun 
at a man, if that man does not want to protect the cow or wan 


to kill her." 


‘I personally feel that the sentiment of thirty crores of popes 
tion should be respected. I feel that we should provide in, ou 
of the articles of this Constitution the banning of cow slaughter. 
I feel that after all we have to take the people as they are and ne 
will have to respect their sentiments also. I, therefore, feel t. a 
this Constitution should be amended to suit our ae aa 
requirements... . If thirty crores of our population fee oe 
this thing should be incorporated in the laws of the country, 
not think that we as an Assembly representing thirty-five crores 
should leave it out merely because it has a religious aspect. 


i ae i's case 

The Supreme Court of India’s decision in Quareshi’s ia 
is also illuminating. After criticising the policics with A de 
the maintenance of useless cattle the Court finally concluded: 


(i) that a total ban on the slaughter of cows of all ages and 
calves of cows and calves of she-buffaloes, male and female 
is quite reasonable and valid and is in consonance with the 
directive principles laid down in article 48. 


(ii) that a total ban on the slaughter of she-buffaloes or breeding 
bulls or working bullocks (cattle as well as buffaloes) 


long as they are asmilch or draught cattle is also reasonable 
and valid and 


(iii) that a total ban on the slaughter of she-buffaloes, bulls and 


bullocks (cattle and buffalo) after they cease to be capable 


of yielding milk or of breeding or working as draught 


5 i est 
animals cannot be supported as reasonable in the inter 


of the general public. 


1. Ibid. $76, 577 (R. V. Dhulekar). 
2. Ibid. 286, 574 (Shibban Lall Saksena). 
3. (1958) SCJ 975 at 1006. 
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A careful study of these conclusions indicates that the Supreme 
Court treated the ‘cow’ differently from other animals. Whereas 
a total ban on the slaughter of she-buffaloes, bulls and bullocks 
after they cease to be capable of yielding milk or of breeding or 
working as draught animals was declared unreasonable and con- 
trary to the interest of the general public (iii), a total ban on the 
slaughter of cows irrespective of these considerations was declared 
as reasonable, valid and in consonance with article 48. The 
Court did not give the reason for this differential treatment 
while giving the conclusions but earlier, in its judgment, it did 
state that: ‘There can be no gainsaying the fact that the Hindus 
in general hold the cow in great reverence and the idea of the 
slaughter of cows for food is repugnant to their notions and this 
sentiment has in the past even led to communal riots. It is also 
a fact that after the recent partition of the country this agitation 
against the slaughter of cows has been further intensified. While | 
we agree that the constitutional question before us cannot be. 
decided on grounds of mere sentiment, however passionate it” 
may be, we nevertheless think that it has to be taken into coti= 
sideration, though only as one of many elements, in arriving. at 
a judicial verdict as to the reasonableness of the restrictions. 1. 


1. Ibid. at 992. 


I2 


Conclusion 


of the articles relating to religion in the Constitution © 

India clearly shows that the Constitution does not establish 
a secular state. It does not embody the spirit of the concept 
which consists of ensuring the freedom of the church in 1 
internal religious affairs from regulation and control by the 
state. The concept, it has been noted, was propounded by the 
church as an assertion of its independence in its religious affairs 
from the control and regulation by the state. Its constitution@ 
and institutional manifestation is the separation of the state 
and the church. The Constitution of India does not separate 
the two. It does not set up a ‘wall’ ora ‘partition’ between them. 
It does not create two spheres, one pertaining to the state an 
the other to the church, in which both are independent of each 
other. On the contrary, the Constitution vests immense power 
in the state over the affairs of the church (religious bodies). 
Religious bodies have to administer their institutions, including 
places of worship, in accordance with laws passed by the state 
They have to do so under the control and superintendence 2 
state officers appointed for the purpose, whether they want then 
or not, The power of the state to embark upon social reform 
legislation does not stop at the non-religious sphere but extends 
even to the religious sphere. The state can amend and refor™ 
religious doctrine, dogma and laws. It can regulate the relation’ 
between the religious bodies and their members and can throw 
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open Hindu religious institutions, including temples, to persons 
to whose entry the religious authorities might have objection. 
The state can give direct or indirect financial aid to religious 
institutions. It can enact communal legislation applicable. 
differently to different religious communities. It can make re- 
ligion a ground for discrimination amongst or classification of 
citizens, All this is just what the concept of the secular state 
aims at depriving the state of. 

The fact is that it is neither possible nor desirable to have a 
secular state in India under the present social circumstances. 
The secularization of the state, we have seen, means its separa- 
tion from religion and the consequent independence of religious 
bodies from the control and regulation by the state of their 
internal affairs. This implies that the religious bodies must have 
a mechanism of their own which would enable them to manage 
their affairs properly. In other words, it means that they must 
have an organization in the sense in which Christianity has. 
The secularization of the state, therefore, presupposes that the 
religion professed by its people, or at any rate the overwhelming 
majority of its people, is an organized religion. It presupposes a 
religion which has its own laws, its own courts to interpret 
these laws and to settle disputes, its own discipline and its own 
hierarchy of officials to administer its affairs and to affect ræ 


ligious reforms if needed. 


In India, however, the religion professed by the overwhelming 


Majority of her people, Hinduism, is not organized and has no 
such mechanism ofits own. It has no internal organization which 
may reform it to bring it into tune with the times. Tt is probably 
for this reason that ‘many of the religious institutions instead of 
being organs for personal and social growth have become 
rigid shells of customs and habits, made mighty by the accre- 
tions of time’? Such a situation cannot be allowed to continue 
because, if it did, Indian society would remain degenerate. 
As Dr Ambedkar said in the Constituent Assembly, the ‘religi- 


I. Report of the University Education Commission, Simla, 1950, vol.I, p-297- 
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ous conceptions in this country are so vast that they coves evo 
aspect of life, from birth to death’* Since Hindu he change 
mechanism of its own which may do the needful, the sity; 
has to be brought about by the state. The state has, of ere gee 
to deal with questions relating to doctrinal aero A 
settlement of disputes, administration of Signer eR: 6 
and the effecting of religious reforms. But the per ne aa 
such functions by the state cuts at the very root of r t under 
of the secular state. Consequently, it is apparent a T 
the present circumstances it is not even possible to e ilishe 
a secular state in India. If a secular state is to be a Chris- 
here, Hinduism will have to be organized on the les destroy 
tianity. This is obviously not possible because this wil ee. 
Hinduism since it does not provide for any such organiza sligion 
What kind of state then, in the context of Sates ore 
relationship, is India? If the kind is to be determined in eto 
of the western patterns, the question is by no means sa 
answer. The pattern of state-religion relationship a reine 
country is determined by the conditions prevailing es ates 
Indeed a study of such a relationship in various countries in Aa 
that every country has its own pattern. However, 2 d the 
classification of the western patterns can be made. Ane ate 
classification of India in one of these can be only an approxi? 
classification. A theo- 
The state in India is not even remotely a theocracy- ods? 
cracy isa ‘state that claims to be governed by a god oF = sole 
It is a “Government by God’ and He ‘is regarded as eis 
sovereign’. The sovereign power originates from 2 uty oF 
source. The head of such a state, therefore, is a mere dep He is 
a spokesman of the God appointed by Him to gover f the 
responsible to Him and not to the governed. The laws ee 3 
realm [are] divine commands rather than human ordinan 


1. CAD VII 781. 


x 7 1 XII, p-287- 
2. C.Ryder Smith, ‘Theocracy’, Encyclopaedia Religion & Ethics, vol. 
3. Chambers Encyclopaedia, vol. XIII, p-580. 
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A hierarchy of priesthood is the promulgator and interpreter 
of divine commands. In a perfect theocracy there is no room 
for anyone professing a faith different from the faith of the 
god whose kingdom it is. None of these essential characteristics 
of a theocracy areto be found in the case of India. Although 
the Constitution of India does not contain any article specifically 
stating the source of sovereign power, as are to be found in 
certain other Constitutions like that of Ireland and the U.S.S.R., 
it was made clear in the Constituent Assembly by Dr B. R. 
Ambedkar that the sovereign power originated from the people 
of India.? The preamble to the Constitution which begins with 
the words “We, the People of India, having solemnly resolved 
to constitute India into a Sovereign Democratic Republic . « 7 
also indicates that the sovereign power resides with the people 
of India. The Constitution of India, unlike the Constitutions 
of Argentina (1949), Sweden (1809), Switzerland (1 874) and the 
Union of South Africa (1909), does not invoke even the formal 
blessings of God, although there was a move in the Constituent 
Assembly towards the incorporation of such a provision in the 
Constitution.® The laws in India are not divine commandments 
but are passed by the Parliament of India and are not promulga- 
ted or interpreted by a priesthood. Similarly, the President of 
India is not a vicar of God on earth but is elected according to 


the procedure laid down in the Constitution. 

Nor is India a state with an established church, like, for 
instance, Great Britain, Denmark, Afghanistan and Spain, 
where a particular religion is the national religion enjoying 
certain privileges which are denied to the other religions. The 
latter are tolerated. In some countries they exist under severe 
disadvantages while, in others, like Great Britain, a large degree 
of freedom is given to them. The Constitution of India does 


Not establish any religion. All religions are placed on a basis 


I. Smith, ‘Theocracy’, ERE, vol XII, p. 289. 
2. CAD VII 418. 
3. Ibid. 281. 


IA 
150 THE SECULAR STATEAND IND 


of equality. Nor does it contain any pa eee ae 
special recognition to any religion as was done on religious 
Constitution of Burma.1 It does not prescribe any ane 
test for holding the office of the head of the state 5 ip 
found in the case of Great Britain, Pakistan, Sweden, y 
Thailand where he must belong to a certain religion. raia 
The pattern of state-religion relationship, as EE ae 
in the Constitution of India, in fact seems to ple ; PPA 
mately the pattern of a jurisdictionalist state to whic eiie 
has already been made.? It will be recalled shanin e 
tionalist state there is a ‘multiple establishment o Weenie 
The various churches are placed on a basis of equality. nee 
age free to profess the religion of their choice and a juris- 
handicapped because of his religious convictions. Bu teil 
dictionalist state is not separated from the churches. fee 
it is intertwined with all the churches and controls and regu 
the affairs of all, wé ae 
A jurisdictionalist state has certain characteristics co outs 
to both it and the secular state. In both of them the va fess, 
churches are placed on an equal footing. The citizens os fied 
to profess any religion they like. The state is- not jae a 
with any particular religion. Yet it needs to be ZE s 
that a jurisdictionalist state is distinctly distinguishable age 
secular state with regard to fundamentals. They have, ae 
been described as two ‘competing solutions’? of oe candle 
relations, Jurisdictionalism is a form of Erastianism whic ro the 
for the supremacy of the state in matters pertaining Bae 
church. -It does not establish two spheres of ations 
Pertaining to the state and the other to the church, but 


1. Article 21 of the Burmese Constitution read: “ the 
(i) The State Tecognizes the special position of Buddhism as 
professed by the great majority of the citizens of the Union. re official 
This has now been amended and Buddhism has been made tl 
religion. 


2. See above, pp. 21-3. 


3. Ruggiero, “Religious Freedom’, ESS, vol. XIII, p.240. 3 
4. See Stokes, Church and State in the United States, vol. I, p- 45-7- 
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authority in the state over both the spheres. The state 
controls and regulates the affairs of all the churches. This is not 
what is implied in the concept of the secular state. The concept 
of the secular state, it has been already observed, owes its origin 
to Christ’s sermon: ‘Render to Caesar the things that are Caesar’s 
and to God the things that are God’s’, and aims at placing limits 
on the authority of the state with respect to the internal affairs 
of the church. As Lord Acton has remarked, these words of 
Christ ‘gave to civil power... bounds it had never acknow- 
ledged . . -+ The concept of the secular state or the separation 
of the state and the church establishes two spheres of action 
pertaining to two systems of. authority, and the vesting of 
authority over both spheres in either the state or the church 
is a negation of the principle underlying the separation. i 


Jurisdictionalism ‘implies a state acting in the interests of 


the entire community to curb the dominance of an overpowerful 
ds the preservation of the 


church’? It is more directed towar 
religious freedom of the individual and the religious minorities 
from the inroads of an overpowerful church. Separation of 
the state and the church, on the other hand, is directed more 
towards the attainment of corporate religious freedom i.e. 
freedom of the church from state control and interference.* 
The relationship - between the church and its members is 
outside the purview of the state. From the point of view of 
the security of the religious freedom of the individual, the 
jurisdictionalist state is even better than the secular state. In 
this sense, therefore, some writers regard Jurisdictionalism as a 
better pattern than the separation of the state and the church. 


Thus, Francisco Ruffini favours Jurisdictionalism. and comments: 
‘Left to their own initiative [under separation] A the first use 
Il make of their liberty is to satisfy 


Which religious associations wil 


. J.E.E.D. Acton, History of Freedom and Other Essays, p-29- 
- Bates, Religious Liberty: “An Inquiry, pp- 321 374- 

« Ibid. pp.320-1; Stokes, op- cit, vol. I, p- 46- 

+ Stokes, op.cit. vol. I, p: 46- 

+ See above, pp. 21-3- 
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Paget sa d 
without limitation’ all the demands of their religious pee 
organize ‘themselves in a manner ... hostile ae celina 
rival organization and above all, to Oe Some aes 
thought, especially if the latter takes the form of dis euch ms 
- . The Constitution of India establishes a state which is pn a 
to ajurisdictionalist state and is very far awayfrom a yom. a“ 
And it is not correct to say that India, like the U.S.A., is E Hei 
state. The founders of the Indian Union did not e a 
minds the same kind of state they wanted to estab ‘i a, foe 
context of state-church relations, as the founders of the hadi 
States of America had. The founders of the U.S.A. = Ric 
James Bryce wrote a century and a half ago, ‘a limited ean pole 
of the state’.? They thought ‘in terms of a state yao Bee 
were limited primarily to the maintenance of order ot ale 
‘defence against enemies abroad’. They held that Bees 
wholly exempt from the cognizance of Civil Society. . - EES 
is not within the cognizance of Civil Government’, or a The 
not subject to the authority of the ‘Legislative Body’. adhe 
founders of the Indian Union, on the contrary, ard ie 
supremacy of Parliament. in religious affairs.5 They di They 
separate the state they were establishing from the church. ee 
never wanted to do so. They in fact wanted to establish meee 
where all religions were treated equally and where the ci a 
were free to profess any religion. They achieved this to a 14% 


y achiev Sr meer 
extent. But they wrongly equated ‘religious impartiality 

% . ? 
‘separation of church and state’ or ‘secular state’.® 


Cited in Bates, op.cit. p-321. 

- Cited Stokes, Church and State in the United States, vol. I, p.11- 

+ See ibid. pp. xxxv-xxxvi. 

«See Pfeffer, Church, State, F 

See above, p. 102. e religion 

- For instancë, Dr. S, Radhakrishnan says: * We hold that no on e religion 
should be given preferential status, or unique distinction, that no “i relations 
should be accorded special privileges in national life or internationa! and con- 
for that would be a violation of the basic principles of democracy 
trary to the best 


AAA 
: ake of citize 
interests of religion and government. ... No group 

shall arrogate to itself ri 


: No 

5 s NC 
ghts and privileges which it denies fo gia of his 
person should suffer any form of disability or discrimination bec 


and Freedom, PpP- 99, 100. 
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There are already signs of a growing realization that India is 
not a secular state. Prime Minister Nehru himself said as early 
as 1954 that the use of the word ‘secular’ to describe the nature 
of the state in India is ‘perhaps . . - not a vety happy one’ but 
that it is being used ‘for want of a better word’! This is in 
striking contrast with what he had said in 1950, that is: “Every 
state in the modern world barring two or three isa secular one. * 
Obviously, some rethinking has been done: It seems that the 
term is now being less commonly used than before. The news- 
paper editorials speak more in terms of the Indian ‘secular 
ap roach’, ‘secular ideal’, “secular democracy’ and ‘Indian secu- 
larism’. The last term is gaining greater currency- But in the 
popular mind the image of India being a secular state still 
widely. prevails. 

Cate has to be taken while using the term ‘secularism’ also 
as it has been given as many meanings as the persons who have 
used it. An author remarks: ‘the term “secularism” has been 
expanded to include a formidable list of objects of attack in the 
contemporary scene. Let me summarize that list: scientific 
humanism, naturalism and materialism; agnosticism and posi- 
tivism; intellectualism; rationalism, existentialism and philo- 
sophy; nationalism and totalitarianism, democratic faith and 
communism; utopian idealism, optimism and the idea of pro- 
gress; moralism and amoralism, ethical relativism and nihi- 
lism: the industrial revolution and its divorce from nature; 
modern education in separation from religion; historical method 
when applied to the biblical revelation; mass atheism and the 


e to the fullest degree in the 


eligi ike should be free to shar i 
eae Saga aj the basic principle involved in the separation’ o’ 


common 4 

church and state.’ Recovery of Faith, p.202. The present eee a 

equated ‘religious impartiality” with ‘separation of church an ne aes 

published paper. However, after this research work had progressed further, 

he realized that such an € uation was wrong. |, S 

1. HT (10 Aupa 1954) P-4+ ‘These remarks occur 11 his crea r Gas Nes 
dent of the Indian National Congress, to the’ Presidents O! e Pra 


(State) Congress Committees. 
2. HT (3 June 1950) p-6- 
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es 
depersonalization of man.’ * The great Quaker Rufus E 
described it as a ‘real rival to Christianity in the usr: eee 
and defined it as ‘a way of life and an interpretation of life i 
. include only the natural order of things and that do oe he? 
God, or a realm of spiritual reality, essential for life or ee 
But another writer has explained it thus: Secularism isa F EN 
ment of religion. It comes into existence when the r = her 
“liberty for all faiths and special privileges for none es eA: 
working hypothesis verifying itself in all the institutio heal 
culture .... In one aspect, secularism is the recognition. i te 
religions of the right to be different of each pa ae 
different without penalty and without privileges, and to ated 
its creed and code no less freely and safely than any an athe 
other religion. This attitude of different religions to one ano aay, 
becomes itself a religion whenever a person, a church or ide 
other society bets its survival and growth on this relation ie 
with the diverse.... Thus the religion of secularism nett k 
competes with any other religion nor displaces any other Hn 
offers itself as a moral equivalent for the war of the faiths ate 
is the attitude of live and let live developing into the attitude © 
live and help lives 3 dia 
It is in the latter sense that the term is being used in In E 
though the inadequacy and inappropriateness of even this ae 
to describe the ideals incorporated in the Constitution are d f 
cernible from the first two sentences of the following eE 
given by Dr S. Radhakrishnan: ‘The religious impartiality of jis 
Indian State is not to be confused with secularism or atheism. an 
ism as here defined is in accordance with the ancient religious traat i 
of India. Tt tries to build up a fellowship of believers, not z 
subordinating individual qualities to the group mind but J 
bringing them into harmony with each other. This dynam} 
fellowship is based on the Principle of diversity in unity whic 
i. Edwin Ewart Aubrey, Secularism A Myth, p.25. 
2. Cited ibid. p.17. 


3. Horace M. Kallen, Secularism is the Will of God, Pp: 11,12,13. 
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alone has the quality of creativeness.’ ‘Secularism here does- 
not mean irreligion or atheism or even stress on material comforts. 
Tt proclaims that it lays stress on the universality of spiritual 
values which may be attained by a variety of ways. * 


It is obvious that the continued use of terms which create 


confusion and do not convey exactly what is intended to be con- 
veyed is hardly desirable. The term ‘secular state’ denotes a 
definite pattern of state-church relationship which is not incor- 
porated in the Indian Constitution. Its continued use is bound 
to give a wrong impression about the nature of the state in 
India. It has been already indicated that in terms of the western 
patterns, India can be described as a jurisdictionalist state. Ifa 
simpler term is to be used, it would perhaps be appropriate to 
describe it as a ‘religiously impartial’ or ‘non-communal’ (non-- 


denominational) state. 


Ti ; li res j i 
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Views expressed about the nature of the state in India 


1 General 


DR RAJENDRA PRASAD 


“There are some who think that because we are a secular state, we 
do not believe in religion or spiritual values, Far from being so, it 
really means that in this country all are free to profess or preach the 
faith of their liking and that we wish well of all religions and want 
them to develop in their own way without let or hindrance.’ 
The Statesman, New Delhi (18 November 1957) p-7- 


SHRI JAWAHARLAL NEHRU 


‘We are planning to create a secular state, where one community of 
o . . ? 
group or party will not be permitted to usurp the rights of another. 


HT (3 February 1948) p.9- 
‘It means a secular state not tied to any religion.” 


p-r. 
‘I am convinced that the measure of India’s progress will be the 
measure of our giving fall effect to what has been called a secular state. 
does not mean a people lacking morals or religion, 


That, of course, 

It means that while religion is completely free, the state, including in its 

wide fold various religions and cultures, gives protection and opportu- 

nities to all and thus brings about an atmosphere of tolerance and 
April 1949) p-6- 


co-operation. H T (x8 

‘A secular state is one in which every group, every individual, 
has the full freedom to function according to his own way, either 
culturally or in matters of religion. HT (3 June 1950) p.6. 


HT (4 June 1948) 
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DRS. RADHAKRISHNAN 


“It may appear somewhat strange that our Government ake 
a secular one while our culture is rooted in spiritual values. epn 
here does not mean irreligion or atheism or even stress ire 
comforts. It proclaims that it lays stress on the universality o cae 
values which may be attained by a variety of ways.’ In his Forev 
The National Culture of India by Dr S: Abid Husain. 


: irreligion. 
‘Iwant to say authoritatively that secularism does not mean aa aby 
It means we respect all faiths and religions. Our state does no 


lhi 
itself with any particular religion? The Statesman, New De 
(2x August 1961) p.r. 


DR B.R. AMBEDKAR 


i 2 
‘It is all very good'to say that we have proposed in our ane 
a secular state. I have no idea whether any members, when. ney ded 
the words “‘secular state” really mean what the Constitution is uu af 
to mean. It does not mean that we can abolish religion: it does a 
mean that we shall not take into consideration the religious sainn 
ofthe people. All that a secular state means is that this Parliament ae 
not be competent to impose any particular religion upon the rest © Ta 
people. That is the only limitation that the Constitution EE 
We are not here to flout the sentiments of the people.’ PD Pt. II 
(1951) 2466. During debates on Hindu Code Bill. 


SHRI ABUL KALAM AZAD 


“India is a democratic secular state where every citizen uber i 
is a Hindu, Muslim or Sikh, has equal rights and privileges- 
(29 January 1949) p.5. 

‘The essence of a secular and di 
tunity for the individual witho 
community.’ HT (21 February 


$ or- 
emocratic state is freedom of a Be 
ut regard to race, religion, cast 
1949) p.4. 

: ~.. SHRI VALLABHBHAI PATEL 


t F -i Tf we 
. ‘So long as we are in the Government, we have to govern. T 
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cannot act as trustees for the entire population irrespective of religion,’ 
caste or creed, we do not deserve to be where we are.’ HT (17 January ` 


1948) p.I. 


SHRI G.B. PANT 


‘India stands on pinnacles of high morality and secularism. Our aim 
is to secure a secular state in which there should be no feeling of mino-. 
rity or majority and all would live together happily as equal citizens.’ , 
HT (18 March 1950) p.8. i at 


u Views Expressed in the Constituent Assembly : 


‘Our aim today is to set up a secular ‘state—non-denominational 
state. I cannot, therefore, see any reason why seats should be reserved 
for minorities or sectarian groups. I do not see any sound reason for’ 
the adoption of such a course of action. Would not its adoption 
defeat the realization of ideals we have in view? Our object of estab 
lishing a secular state in this country would remain merely an unreal- 

| ized dream if we decide to provide safeguards on grounds of religion.” 
| CAD VII 289 (Chaudri Ranbir Singh). ei 


| ‘Sir, deliberately we have chosen that our state is a secular state and 
we have tried to get rid of all the wranglings of religion because of the’ 
| belief that although religion was made to unite mankind, it has been! 
| found that it has disunited mankind and has brought various disputes. 
| Rightly, therefore, have we declared that our state would be a'‘secular’ 
state and thereby we mean that everybody who inhabits this land;! 
everybody who is a citizen is just a man and his human needs will be’ 
fulfilled and his religion, if he has any, will be taken care of by the’ 
individial himself? CAD VII 612 (Lokanath Misra). os 


«Ours being a secular state, it should keep its hands clean of all.~ 
religious institutions and the state need not bother about the manage-' 
ment of any religious institutions.” CAD VII 673 (Lokanath Misra)... 


that this is asecular state and a secular state should nót 
_ In conclusion I say we are going’ 
being a secular state, be recognized’ 


‘I submit, Sir, l 
have anything to do with religion. - 
| to be a secular state. We should not, 


II 
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by our dress. If you have a particular kind of dress, you know at a 
that so and’so is a Hindu or a Muslim. This thing should be done 
away with.’ CAD VII 818-19 (Tajamul Husain), 


“We have declared the state to be a secular state.. .. And now to say 
that as a fundamental right everybody has a right to propagate his 
religion is not right. I 

‘Sir, it has been repeated to our ears that ours is a secular state. 
accepted this secularism in the sense that our state shall remain uncon 
cerned with religion, and I thought that the secular state of partitione 
India was the maximum of generosity of a Hindu-dominated ee 
for its non-Hindu population. I did not of course know what exact a 
this secularism meant and how far the state intends to cover the life a 
manners of our people. To my mind life cannot be compartmentalize 
and yet reconciled myself to the new cry. 

‘Gradually it seems to me that our ‘secular state’ is a slippery phrase, 
a device to by-pass the ancient culture of the land.. .. Do we ea J 
believe that religion can be divorced from life; or is it our belief is 
in the midst of many religions we cannot decide which one to accep 


If religion is beyond the ken of our state, let us clearly say so and daca 
all reference to rights relating to religion? CAD VII 823-4 (Lokana 
Misra). 


‘I need only observe that the history of Europe and England during 
the Middle Ages, the bloody history of those ages bears witness to the 
pernicious effects that flowed from the union of church and sate 
Therefore, it is clear to my mind that if a state identifies itself w1 
any particular religion, there will bé rift within the state. Alters 
the state represents all the people, who live within its territories a» 
therefore, it cannot afford to identify itself with the religion one 
particular section of the population, But, Sir, let me not be misun £ 
stood. When I say thata state should not identify itself with apy 
particular religion, I do not mean to say that a state should be an 
religious or irreligious, We have certainly declared that India wO 
be a secular state. But to my mind a secular state is neither a Godless 
state nor an irreligious nor an anti-religious state. 

When I say, Sir, that the state shall not establish or endow of pisa 
nize any particular religion, I mean the formal religions of the Wor" 
i do not mean religion in the widest and the deepest sense, and tha 


` deration at all. 
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meaning of religion as the highest value of the spirit, I have sought 
to incorporate in the second part of the amendment, that is, the state 
shall do all in its power to impart spiritual training and spiritual ins- 
truction to the citizens of the Union.’ CAD VII 825-6 (H. V. Kamath). 


‘By secular state, as I understand it, is meant that the state is not 
going to make any discrimination whatsoever on the ground of 
religion or community against any person professing any particular 
form of religious faith. This means in essence that no particular 
religion in the state will receive any state patronage whatsoever. 
The state is not going to establish, patronize or endow any parti- 
cular religion to the exclusion of or in preference to others and 
that no citizen in the state will have any perferential treatment or 
will be discriminated against simply on the ground that he possessed 
a particular form of religion. In other words in the affairs of the state ` 
f any particular religion will not be taken into consi- 
This I consider to be the essence of a secular state.’ 


CAD VII 831 (Lakshmikanta Maitra). 


the professing o 


«it is not at all inconsistent with the secular nature of the state. 
After all, the state does not interfere with it. Religion will be there.. 
It is a personal affair and the state as such does not side with one religion 
or another. It tolerates all religions .... To say that some religious 


people should not do propaganda or propagate their views is to show 
intolerance on our part.’ CAD VII 834 (L. Krishnaswami Bharathi). 


‘When we object to this word (propagate, art.25), we think in terms 
of the old regime. In the old regime, the Christian Missionaries, 
particularly those who were British were at an advantage. a In the 
present set-up that we are now creating under this Constitution, there 
is a secular state. There is no particular advantage toa member of one 
community over another; nor is there any political er by 
increasing one’s fold. In those circumstances the wor leg: 
cannot possibly have dangerous implications, which some of the 
members think thatit has. .. . Moreover, I was a party from the very 
beginning to the compromise with the minorities, which ultimately 
led to many of these clauses being inserted in the Constitution and I 
know it was on this word that the Indian Christian community laid 
the greatest emphasis, not because they wahted to convert people 
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, tal 
aggressively, but because the word ‘propagate was a fundamen 
part of their tenet.’ CAD VII 837 (K. M. Munshi). 


“. . I find that my honourable friends who have just spoken hers a 
appealing to the minorities. I want to tell the House, Sir, t! note 
is no minority in this country. I do not consider myself in mi ee 
In a secular state there is no such thing as minority. ee A ie 
same rights, status and obligations as anybody else. I a ay noe 
consider themselves as the majority community would forg 


, jamu 
there is any minority today in this country.’ CAD VII 863 (Tajan 
Husain). 


; ; inations 
‘In a secular state... the state is expected to view all pesmi E 
in the same light and not give encouragement to any one p 


tha- 
denomination at the expense of others. ..’. CAD VII 866 (M. Anan! 
sayanam Ayyangar). 


nts jon i 

‘It is not necessary for a secular state to ban religious pene 
state institutions. Sir, it will not be in contravention of the 5 fin, Fol 
or the secular nature of the state to impart religious inset the 
be going against the spirit of the secular state if the state aml 
students or pupils to study a religion to which they do not hou 
But, if the pupils or thcir parents want that religious instruction : ing 
be given in the institutions in their own religion, then, it 15 no REE 
against the secular nature of the state and the state will not be oa jon- 
the neutrality which it has avowedly taken in the matter of relig 
CAD VII 866-7 (Mohd. Ismail Sahib). 


è edu- 
“This means that religious instruction can be provided in ae s 
cational institution which is partly maintained out of state i pen 
which are not maintained out of state funds at all. The result es an 
be that all private and aided (by the state) schools and colleg s al 
Pathshalas and Maktabs will impart religious instruction to boy 


AD 
girls. I submit that this should not be allowed in a secular state- © 
VII 871 (Tajamul Husain). : 


the 
‘We are pledged to make the state a secular one. I do not, by 


at 

Ete toi nd. th 

„ word ‘secular’ mean that we do not believe in any religion, 2 
we have nothin 


s 
ras e meat: 

g to do with it in our day to day life. ions give 
that the state or the government cannot aid one religion 
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preference to one religion as against another.’ CAD VII 881-2 (M. 
Ananthasayanam Ayyangar). 


11r In Parliament 


If we are sincere about our professions of secularism, if we have 
any faith insecularism—let us be frank with ourselves—we must try to 
emancipate the institutions of property and marriage from the bondage 
of religion. It is true that the secular ideal has not been realized in any 
part of the world.’ PD Pe.Il VIII (1951) 2934 (Brajeshwer Prasad). 


«according! to the Constitution of free India, we do not want 
communalism to grow. Ours is a secular state. Under these circum- 
stances, the Government cannot make any law fora particular commu- 
nity. The lawyers can discuss a lot on this subject, but as a layman, I 
would only submit that in a state where religion has not been given 
any place or consideration, it is against all justice to frame laws for the 
followers of a particular religion alone, and such a step will always 
encourage sectarianism.” Ibid. 2389 (Indra Vidyavachaspati). 


‘A secular republic will have a Hindu University and a Muslim 
University as Central Universities because only a secular republic 
has the large-heartedness, the tolerance and the vision to have them 
both...°a secular republic is not an anti-religious republic. It is only 


a tolerant republic, a large-hearted and impartial republic, deno- 
minationally unconnected with any exclusive creed, but anxious to 
all healthy elements in our nation- 


develop and stimulate the growth of 
al life” PD Pt. Il XVI(1951)3429 (Dr Zakir Husain). 


‘Tt may be we are a secular state. But I am afraid that we are making , 
a fetish of the secular state.’ Ibid. XI (1951) 7857- (H. V- Kamath). 


‘Let us also press the Government that inasmuch as they sweat by 
day and night that we are a secular government, functioning under a 
secular Constitution, they must make good the claim in the other res- 
pect that nobody, who is a citizen of this country, who has accepted 


the Constitution in which absolute equality of sexes is guaranteed, 
should be allowed to marry more than one at a time.’ PD (House 


of the People), Pt. II V (1954) 7072 (N.V. Gadgil). 
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iv Ministry of Home, Government of India, Communique 
banning Muslim Guards and Khaksars 


‘Government have repeatedly declared that India is to be a secular 
state in which all communities, irrespective of their strength, religion 
and culture shall enjoy equal rights. Government repeat their deter 
mination to afford to all minorities in India the fullest possible protec- 
tion against any unlawful activities” HT (9 February 1948) p-1- 
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Texts of Articles 


Article 12 


In this Part, unless the context otherwise requires, ‘the State’ includes 
the Government and Parliament of India and the Government and the 
Legislature of each of the States and all local or other authorities within 
the territory of India or under the control of the Government of India, 


Article 13 
(2) All Jaws in force in the territory of India immediately before the 


commencement of this Constitution, in so far as they are inconsistent 
with the provisions of this Part, shall, to the extentof such inconsistency, 


be void. 

(2) The State shall not make any law which takes away or abridges 
the rights conferred by this Part and any law made in contravention 
of this clause shall, to the extent of the contravention, be void. 

(3) In this article, unless the context otherwise requires,— 3 

(a) ‘law’ includes any Ordinance, order, bye-law, rule, regulation, 
notification, custom or usage having in the territory of India 
the force of law; 

(b) ‘Jaws in force’ includes laws passed or made by a Legislature 
or other competent authority in the territory of India before 
the commencement of this Constitution and not previously 

hstanding that any such law or any part 


repealed, notwit ny su r 
thereof may not be then in operation either at all or in parti- 


cular areas. 


Article 14 i i 
The State shall not deny to any person equality before the law or the 
equal protection of the laws within the territory of India. 
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Article 15 k 

(1) The State shall not discriminate against any citizen on grounds 
only of religion, race, caste, sex, place of birth or any of them. f. 

(2) No citizen shall, on grounds only of religion, race, Eaa A 
place of birth or any of them, be subject to any disability, liability, 


restriction or condition with regard to— 


(a) access to shops, public restaurants, hotels and places of public 
entertainment; or lacestaa 
(b) the use of wells, tanks, bathing ghats, roads and p ae a 
public resort maintained wholly or partly out of State 
2s" =] n ‘or dedicated to the use of general public. ing any, 
, (3) Nothing in this article shall prevent the State from making 
special provision for women and children. e e 
(4) Nothing in this article or in clause (2) of article 29 shall pr Re 
the State from making any special provision for the paneer + 
any socially and educationally backward classes of citizens or fo 


Scheduled Castes and the Scheduled Tribes, 
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_ Article 16 .- : . tters 
(1) There shall be equality of Opportunity for all citizens in mee, 
relating to employment or appointment to any office under the pits 
~ (2) No citizen shall, on grounds only of religion, race, caste, or 
descent, place of birth, residence or any of them, be ineligible eo 
discriminated against in respect of, any employment or office under 
State. : king 
(3) Nothing in this article shall prevent Parliament from ma tor 
any law Prescribing, in regard to a class ot classes of employ eal of 
appointment to an office (under the Government of, or F at as 
other authority within, a State or Union territory, any requireme 


; Hote : loy- 
to residence within that State or Union territory) priorto such emp 
nient or appointment, 


(4) Nothing in this article shal 
Provision for the: reservation of a; 


è T ak Eee affairs 
umbent of an office in connexion with the 


as ae SY cals d £ the 
of any religiotis or denominational Institution or any niember o. 
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governing body thereof shall be a person professing a particular 
religion or belonging to a particular denomination. aana 


Article 17 
, ‘Untouchability’ is abolished and its practice in any form is forbidden. 
The enforcement of any disability arising out of ‘Untouchability’ 
shall be an offence punishable in accordance with law. 


Article 19 
(1) (f) Al citizens shall have the right to acquire, hold and dispose 


of property. 


Article 23 
(1) Traffic in human beings and begar and other similar forms of 


forced labour are prohibited and any contravention of this provision 
shall be an offence punishable in accordance with law. 

(2) Nothing in this article shall prevent the State from imposing 
blic purposes, and in imposing such service 


compulsory service for pu 
discrimination on grounds only of religion, 


the State shall not make any 
race, caste or class or any of them. 


6 


Article 25 

(1) Subject to public order, 
provisions of this Part, all pers 
‘conscience and the right freely to profess, pra 


religion. 
(2) Nothing in this article shall affect the operation of any existing 


law or prevent the State from making any law— 
(a) regulating or restricting any economic, financial, political or 
other secular activity which may be associated with religious 


practice; 
(b) providing 
of Hindu religious institutions o 
and sections of Hindus. 
Explanation I—The wearing and carrying of kirpans shall be deemed 
to be included in the profession of the Sikh religion. 
Explanation I.—In sub-clause (b) of clause (2), the reference to 
Hindus shall be construed as including a reference to persons profess- 


morality and health and to the other 
ons are equally entitled to freedom of 
ctise and propagate 


for social welfare and reform or the throwing open 
fa public character to all classes 
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indu 
ing the Sikh, Jaina or Buddhist religion, and the reference to Hin 
religious institutions shall be construed accordingly. 


Article 26 


Subject to public order, morality and health, every religious deno 
mination or any section thereof shall have the right— i Tehari 
(a) to establish and maintain institutions for religious an 
table purposes; 2 
b) to manage its own affairs in matters of religion; pe 
y to own rd acquire movable and immovable property; an 
(d) to administer such property in accordance with law. 


Article 27 


of 
No person shall be compelled to pay any taxes, the proce 
which are specifically appropriated in payment of expenses 


; i ; ee eligious 
promotion or maintenance of any particular religion or relig 
denomination, 


+ Article 28 


ional 
(1) No religious instruction shall be provided in any educatio 
institution wholly maintained out of State funds. stitution 
(2) Nothing in clause (Z) shall apply to an educational insti 


2 der 
which is administered by the State but has been established un 


: J} 
: , Sie : on. sha. 
any endowment or trust which requires that religious instructi 


be imparted in such institution. ized by 
(3) No person attending any educational institution Ee take 
the State or receiving aid out of State funds shall be T institu- 
part in any religious instruction that may be imparted in suc Ga adc 
tion or to attend any religious worship that may be cone: i erson 
institution or in any premises attached thereto unless such P 


t 
; 3 z 5 f . js conse? 
or, if such Person is a minor, his guardian has given his 
thereto, 


Article 29 

(Z) Any section of the ci 
any part thereof having a 
‘own shall have the right to 

(2) No citizen shall be 


vat 
tizens residing in the territory of ae its 
distinct language, script or culture 
conserve the same, tional 
denied admission into any educa 
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institution maintained by the State or receiving aid out of State funds. 
on grounds only of religion, race, caste, language or any of them. 


Article 30 

(1) All minorities, whether based on religion or language, shall 
have the right to establish and administer educational institutions of 
their choice. 

(2) The State shall not, in granting aid to educational institutions, 
discriminate against any educational institution on the ground that it is. 
under the management of a minority, whether based on religion or 


language. 


Article 48 

The State shall endeavour to organize agriculture and animal hus- 
bandry on modern and scientific lines and shall, in particular, take- 
steps for preserving and improving the breeds, and prohibiting the 
slaughter, of cows and calves and other milch and draught cattle. 


Article 341 

(1) The President [may with respect to any State (or Union territory): 
and where it ¿s a State, after consultation with the Governor thereof], 
by public notification, specify the castes, races or tribes or parts of or 
groups within castes, races or tribes which shall for the purposes of this 
Constitution be deemed to be Scheduled Castes in relation to that 


State (or Union territory, as the case may be). 
(2) Parliament may by law include in or exclude from the list of 


Scheduled Castes specified in a notification issued under clause (1) 
any caste, race or tribe, or part of or group within any caste, race or 
tribe, but save as aforesaid a notification issued under the said clause- 


shall not be varied by any subsequent notification. 
The text of the Objectives Resolution 
(See page 63 ) 


(1) This Constituent ‘Assembly declares its firm and solemn resolve to» 
proclaim India as an Independent Sovereign Republic and to draw up- 
for her future governance a Constitution; 
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(2) Wherein the territories that now comprise British India, m 
territories that now form the Indian States, and such other parts 0 
India as are outside British India and the States as well as such other 
territories as are willing to be constituted into the Independent 
Sovereign India, shall be a Union of them all; and 
(3) Wherein the said territories, whether with their present boun- 
daries or with such others as may be determined by the Constituent 
Assembly and, thereafter according to the Law of the Constitution, 
shall possess and retain the status of autonomous Units, together 
with residuary powers, and exercise all powers and functions © 
-government and administration, save and except such powers per 
functions as are vested in or assigned to the Union or as are inheren 
or implied in the Union or resulting therefrom; and F 
(4) Wherein all power and authority of the Sovereign Independen 
India, its constituent parts and organs of government, are derive 
from the people; and PEN 
(5) Wherein shall be guaranteed and secured to all the people 4 
India, justice, social, economic and political; equality of status, x 
Opportunity, and before the law; freedom of thought, expressio 5 
belief, faith, worship, vocation, association and action, subject t 
law and public morality; and 


(6) Wherein adequate safeguards shall be provided for minorities, 
backward and tribal 


ses; 
areas, and depressed and other backward classes; 
cand 


(7) Whereby shall be maintained the integrity of the pi 
of the Republic and its sovereign rights on land, sea and air according 
to justice and the law of civilized nations, and +, the 

(8) This ancient land attains its rightful and honoured place in ion 
world and makes its full and willing contribution to the promoti 
of world peace and the welfare of the mankind, 
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